Digitized  by  the  Internet  Archive 

in  2012  with  funding  from 

University  of  Guelph,  University  of  Windsor,  York  University  and  University  of  Toronto  Libraries 


http://archive.org/details/reportofselect1977p2onta 


sJ 


llHHr 

Ontario 


THIRD  REPORT 

OF  THE  SELECT  COMMITTEE 

ON  THE  OMBUDSMAN 


1977 


TABLED  IN  THE  LEGISLATIVE  ASSEMBLY  BY 
THE  CHAIRMAN  OF  THE  COMMITTEE 
MICHAEL  N.  DAVISON,  M.P.P. 


1  st  Session  31  st  Legislature 
26  Elizabeth  II 


November  25  ,  1977. 


TO 


THE  HONOURABLE  JOHN  E.  STOKES 

Speaker  of  the  "^Legislative  Assembly  of  the 

Province  of  Ontario 


/ 


Sir, 


I 


f 


We,  the  undersigned  members  of  the  Committee  appointed 
by  the  Legislative  Assembly  of  the  Province  of  Ontario  on 
Tuesday,  July  12,  1977,  have  the  honour  to  submit  the  attached 
third  report. 


U 


W\iht\  Vlftuttt 


MICHAEL  N.  DAVISON,  M.P.P 
Hamilton  Centre 
Chairman 


MARGARET  CAMPBELL,'  Q.C.,  M.P.P. 
St.  George 

ROBERT  ELGIE,  M.D.,  M.P.P. 
York  East 


ROSS  McCLELLAN,  M.P.P 
Bellwoods 


rLOR,  Q.C. ,  M.P.P. 
Simcoe  Centre 


3^3^ 


OSIE  F.  VILLENEUVE,  M.P.P. 
Stormont-Dund as -Glengarry 


Cl~> 


JOHN    EAKINS,    M.P.P. 
Victoria-Haliburton 


♦PATRICK    LAWLOR,     Q.C,    M.P.P 
Lakeshore 


&U2Jk_  ^JL^JJ^ 


GORDON  I.  MILLER,  M.P.P 
Haldimand-Norfolk 


JOHN  TURNER,  M.P.P 
Peterborough 


*  Due  to  the  timing  of  his  appointment  to  the  Committee,  the  member 
from  Lakeshore  felt  he  could  not  sign  the  report. 


' 


MEMBERS  OF  THE  SELECT  COMMITTEE 
ON  THE 
OMBUDSMAN 


MICHAEL  N.  DAVISON,  M.P.P.,  Chairman 

MARGARET  CAMPBELL,  Q.C.,  M.P.P. 

JOHN  EAKINS,  M.P.P. 

ROBERT  ELGIE,  M.D.,  M.P.P. 

PATRICK  D.  LAWLOR,  Q.C.,  M.P.P. 

ROSS  McCLELLAN,  M.P.P. 

GORDON  I.  MILLER,  M.P.P. 

GEORGE  TAYLOR,  Q.C,  M.P.P. 

JOHN  TURNER,  M.P.P. 

OSIE  F.  VILLENEUVE,  M.P.P 


Hamilton  Centre 

St.  George 

Victoria-Haliburton 

York  East 

Lakeshore 

Bellwoods 

Haldimand-Norfolk 

Simcoe  Centre 

Peterborough 

Stormont-Dundas- 
Glengarry 


JOHN  P.  BELL 


Counsel  to  the 
Committee 


ALEX  MCFEDRIES 


Clerk  of  the 
Committee 


(I) 


INDEX 


Page 


INTRODUCTION 


II 


PART  I 


SECOND  REPORT  OF  THE  SELECT 
COMMITTEE  ON  THE  OMBUDSMAN 


PART  II 


SECOND  REPORT  OF  THE  OMBUDSMAN 
JULY  1976  -  MARCH  1977 


(A)   NORTH  PICKERING  INQUIRIES 


(B)   EXPANSION  OF  OMBUDSMAN'S  JURISDICTION 


(C)   DECISIONS  OF  GOVERNMENTAL  ORGANIZATIONS 


(D)   CORRECTIONAL  SERVICES  REPORT 


(E)   BOARD  OF  INTERNAL  ECONOMY 


(F)   STATISTICAL  ANALYSIS 


4 
14 
15 
16 
18 
22 


(G)   OMBUDSMAN'S  RESPONSE  TO  VARIOUS 

RECOMMENDATIONS  MADE  BY  THE  SELECT 
COMMITTEE  IN  ITS  SECOND  REPORT 

(H)   BLUEPRINT 


23 

30 


(I)   OPERATION  OF  THE  OFFICE  OF  THE  OMBUDSMAN 


31 


Areas  Wherein  The  Committee  Is  Considering 
General  Rules  For  The  Guidance  of  The 
Ombudsman  In  The  Exercise  Of  His  Functions 


33 


(i)   Opinions  and  Recommendations  of 
Ombudsman's  Staff 

(ii)   The  Ombudsman's  "Monitoring 
Procedure" 

(iii)   Preliminary  Investigation  By  The 
Ombudsman's  Office 

(iv)   Information  "Recommendations"  Made 
By  The  Ombudsman  To  Governmental 
Organizations 


33 


33 


34 


35 


(v)   Procedure  Of  The  Ombudsman  When  A 
Recommendation  Is  Denied  By  A 
Governmental  Organization  36 

(vi)   Ombudsman's  Report  And  Recommendation 
Pursuant  To  Section  22(3)  Of  The 
Ombudsman  Act  3  7 

(vii)   Consistency  Between  Summary  of  Complaints 
In  Letters  Sent  To  Governmental 
Organizations  Pursuant  To  Section  19(1) 
Of  The  Ombudsman  Act  and  Reports  On  The 
Opinion  and  Recommendations  Of  The 
Ombudsman  Pursuant  To  Section  22  Of  The 
Ombudsman  Act  38 

(viii)   Detailed  Case  Summaries  In  The  Ombudsman's 

Report  39 

(ix)   Line  Summaries  Of  Complaints  In  Ombudsman's 

Report  41 

(x)   Notice  To  Governmental  Organization  Or 
Person  Pursuant  To  Section  19(3)  Of  The 
Ombudsman  Act  4  2 

(J)   SPECIFIC  CASE  SUMMARIES  WHEREIN  ISSUES 
ARE  RAISED  REQUIRING  A  MORE  DETAILED 
REVIEW  BY  THE  COMMITTEE  AND  CASE  SUMMARIES 
WHEREIN  RECOMMENDATIONS  MADE  BY  THE 
OMBUDSMAN  TO  THE  GOVERNMENTAL  ORGANIZATION 
HAVE  BEEN  DENIED  ■  4  3 

(a)   Specific  Case  Summaries  Wherein  Issues 
Are  Raised  Requiring  A  More  Detailed 
Review  By  The  Committee 

1.  Ministry  of  the  Attorney  General         43 

Responses  To  Recommendations  Made 
By  Select  Committee  In  Its  Second 
Report  46 

2.  Ministry  of  Colleges  and 

Universities  48 

3.  Ministry  of  Consumer  and 

Commercial  Relations  49 

Recommendation  #20  Of  The  Select 

Committee  In  Its  Second  Report  51 

4.  Ministry  of  Correctional  Services         52 

Response  To  Recommendations  Of  The 
Committee  In  Its  Second  Report  55 


5.   Ministry  of  Education 


6.   Ministry  of  Government  Services 


7.   Ministry  of  Housing 


8.   Ministry  of  Labour 


9.   Ministry  of  Health 


10.   Ministry  of  Natural  Resources 


11.   Workmen's  Compensation  Board 


56 
57 
58 
59 
60 
63 
64 


(b)   Recommendations  Made  By  The  Ombudsman 
To  Governmental  Organizations  Which 
Were  Denied 

12.   Ministry  of  Government  Services 


74 
75 


13.   Ministry  of  Housing 


78 


14.   Workmen's  Compensation  Board 

(a)  Complaint  #135 

(b)  Complaint  #136 


81 

81 

84 


PART  III   -   CONTINUING  FUNCTION  OF  THE  SELECT 
COMMITTEE  ON  THE  OMBUDSMAN 


PART  IV    -   EXPANSION  OF  ORDER  OF  REFERENCE  OF 
THE  SELECT  COMMITTEE 


SCHEDULE  "A"   SUMMARY  OF  RECOMMENDATIONS 


89 


SCHEDULE  "B"   RECOMMENDATIONS  CONTAINED  IN  THE 
SELECT  COMMITTEE'S  SECOND  REPORT 
CONSIDERED  BY  THE  COMMITTEE  IN  THIS 
REPORT 


100 


SCHEDULE  "C"   FEASIBILITY  STUDY  FOR  MANAGEMENT 
CONSULTING  SERVICES 


102 


SCHEDULE  "D"   TENDERING  PROCEDURES  -  ONTARIO 
MANUAL  OF  ADMINISTRATION 


105 


SCHEDULE  "E"   REPORT  AND  RECOMMENDATION  OF  THE 
COMMISSIONERS  TO  THE  CORPORATE 
BOARD  WITH  RESPECT  TO  THE  APPEALS 
SYSTEM  107 


SCHEDULE  "FM   SECTION  23  OF  THE  FINANCIAL 

ADMINISTRATION  ACT  AND  SECTIONS 

11  AND  12  OF  THE  AUDIT  ACT  126 


SCHEDULE  "G"   STATEMENT  OF  THE  DEPUTY  MINISTER 

OF  HOUSING  12  9 


INTRODUCTION 

On  Tuesday,  July  12,  1971,    on  motion  by  Mr.  Welch, 
seconded  by  Mr.  Davis,  it  was  ordered, 

"That,  a  Select  Committee  of  this  House  be  appointed 
to  continue  to  review  from  time  to  time  the  reports 
of  the  Ombudsman  as  they  become  available,  and, 
as  the  Committee  deems  necessary,  pursuant  to 
section  16(1)  of  The  Ombudsman  Act,  1975,  formulate 
from  time  to  time  general  rules  for  the  guidance 
of  the  Ombudsman  in  the  exercise  of  his  functions 
under  The  Ombudsman  Act,  to  report  thereon  to  the 
Legislature  and  to  make  such  recommendations  as 
the  Committee  deems  appropriate. 

And  that  the  Select  Committee  have  authority  to 
sit  during  recesses  and  the  interval  between 
Sessions  and  have  power  to  employ  such  staff  as 
it  deems  necessary  and  to  call  for  persons, 
papers  and  things  and  to  examine  witnesses  under 
oath,  and  the  Assembly  doth  command  and  compel 
the  attendance  before  the  said  Select  Committee 
of  such  persons  and  the  production  of  such  paoers 
and  things  as  the  Committee  may  deem  necessary 
for  any  of  its  proceedings  and  deliberations  for 
which  the  Honourable  the  Speaker  may  issue  his 
warrant  or  warrants." 

On  the  20th  of  July,  1977,  the  Ombudsman  presented 
his  Second  Report  (July  1976  -  March  1977)  to  the  Speaker  of 


(II) 


the  Legislative  Assembly. 

The  Committee,  on  that  same  day,  held  its  first 
organizational  meeting.   At  that  time  it  re-appointed  as  its 
counsel,  Mr.  John  P.  Bell  of  the  law  firm  Shibley,  Righton  & 
McCutcheon.   Thereafter  the  Committee  held  two  other 
organizational  meetings  on  July  27,  1977  and  August  3,  1977 
wherein  the  scope  of  its  inquiry  was  defined  with  respect  to 
issues  raised  in  the  Ombudsman's  Second  Report  and  any  other 
issues  which  the  Committee  considered  necessary.   Thereafter  the 
Committee  met  for  20  sessions  commencing  on  August  3,  1977  and 
ending  on  October  13,  1977. 

The  Committee  lost  the  services  of  one  of  its  most 
valuable  members  in  August  when  James  A.  Renwick,  Q.C.  suffered  a 
heart  attack.   Patrick  D.  Lawlor,  Q.C.  was  named  to  the  Committee 
to  fill  the  vacancy  left  originally  as  a  result  of  Mr.  Renwick 's 
state  of  health. 

At  page  5  of  its  Second  Report  to  the  Legislative  Asse 
this  Committee,  referring  to  the  Ombudsman's  First  Annual  Report 
stated : 

"That  the  Ombudsman  and  his  staff  were  able  to 
accomplish  all  that  is  referenced  in  the  Report 
is  a  testimony  to  the  effort,  dedication  and 
enthusiasm  of  the  Ombudsman  and  each  and  every 
member  of  his  staff.   In  a  relatively  short 
period  of  time  the  Ombudsman  has  created  and 
oversees  an  operation  preforming  Ombudsman 
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functions  unequalled  in  substance  and  in 
volume  in  the  world.   The  effect  of  the 
presence  of  this  office  has  already  had  a 
significant  influence  on  government,  members 
of  the  Legislative  Assembly,  and  the  people 
of  the  Province  of  Ontario. 

The  Committee  wishes  at  this  time  to  affirm 
its  support  for  the  concept  of  the  office  of 
the  Ombudsman  in  Ontario.   The  Committee 
recognizes  the  significant  contribution  that 
the  Ombudsman  has  and  will  continue  to  make 
by  serving  the  people  of  Ontario  in  matters 
where  they  consider  themselves  to  be  adversely 
affected  by  government  or  its  agencies.   The 
comments  and  observations  of  the  Committee  in 
this  Report  are  intended  to  assist  the  Ombudsman 
in  the  performance  of  his  functions  in  the 
future  so  that  difficulties  and  obstacles 
encountered  by  him  during  the  existing 
evolutionary  phase  of  his  office,  may  be 
avoided,  and  that  the  process  of  his  office 
and  the  functions  which  he  must  perform 
will  not  be  delayed  or  frustrated". 

The  Committee  is  of  the  opinion  that  these  comments 
are  again  applicable  to  the  Ombudsman  and  his  staff.   The  Committee 
wishes  to  assure  the  Ombudsman  and  the  members  of  the  Legislative 
Assembly  that  the  comments,  observations  and  recommendations  made 
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by  it  in  this  Third  Report  are  intended  to  assist  the  Ombudsman 
and  his  staff  to  continue  to  develop  and  to  improve  the  performanc| 
of  Ombudsman's  functions,  required  under  The  Ombudsman  Act,  1975. 


The  foregoing  Third  Report  deals  with  matters  which 
the  Committee  has  considered  and  reviewed  during  the  sessions 
since  July  20,  1977.  The  Report  also  contains  such  recommendatio] 
as  the  Committee  has  deemed  appropriate  in  the  circumstances.  Fo: 
convenience,  the  recommendations  are  numbered  where  they  appear 
in  the  text  of  the  Report  and  are  summarized  in  Schedule  "A"  whic' 
forms  part  of  this  Report. 


(V) 


PART  I 

SECOND  REPORT  OF  THE  SELECT 
COMMITTEE  ON  THE  OMBUDSMAN 


On  the  28th  of  March,  1977,  the  Chairman  of  the  Select 
Committee  on  the  Ombudsman  tabled  its  Second  Report  with  the 
Speaker  of  the  Legislative  Assembly.   When  the  30th  Legislature 
was  dissolved,  this  Second  Report  was  scheduled  on  the  Order 
Paper  for  debate  but  had  not  yet  been  debated. 

The  Committee's  Second  Report  contains  a  total  of 
thirty  (30)  recommendations  some  of  which  called  for  certain 
action  and  response  from  the  Ombudsman  and  his  office  and/or  a 
particular  governmental  organization.   Those  recommendations 
were  reviewed  and  considered  by  this  Committee  during  its  sessions 
referenced  by  this  Report.   They  are  identified  under  the 
appropriate  sections  of  the  remainder  of  this  Report  with  the 
responses  of  the  Ombudsman  and/or  governmental  organization  and 
for  convenience  to  the  members,  they  are  summarized  in  Schedule 
"B"  which  is  part  of  this  Report. 

There  are  remaining  some  Parts  of  the  Committee's 
Second  Report,  including  recommendations,  which  have  not  been 
considered  again  by  it,  or  which  in  any  event,  the  Committee 
considers  significant  enough  to  warrant  debate  in  the  House. 
These  Parts  are:  Part  I,  Part  IV,  Part  V,  Part  VI,  and  Part  VII. 

It  is  apparent  to  this  Committee  that  hereafter  its 
Reports  to  the  Legislature  must  be  studied  and  debated  by  it 
with  reference  to  its  preceding  reports  and  to  the  Reports  of 
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the  Ombudsman  referenced  thereby.   This  is  due  to  the  fact  that 
a  continuing  and  meaningful  dialogue  has  emerged  between  the 
Committee  and  the  Office  of  the  Ombudsman  respecting  the  operatio 
development,  and  improvement  of  his  office.   A  similar  type  of 
dialogue  has  also  emerged  between  the  Committee  and  various 
governmental  organizations  respecting  their  relationship  with 
the  Office  of  the  Ombudsman.   This  dialogue  as  time  progresses, 
may  very  well  cover  the  span  of  three  (3)  Select  Committee 
Reports  and  three  (3)  or  more  Ombudsman  Reports  on  one  subject. 
General  rules  for  the  guidance  of  the  Ombudsman  is  but  one 
example  of  such  a  subject. 

The  Committee  therefore  perceives  that  the  Third  Repor 
of  the  Select  Committee  on  the  Ombudsman  and  all  succeeding  renor 
made  by  it  will  essentially  perform  two  functions  for  the  members 
It  will  inform  the  members  of  its  findings  with  appropriate 
recommendations  on  isolated  non-recurring  issues  found  within  a 
report  of  the  Ombudsman  and  secondly,  it  will  inform  the  members, 
with  all  appropriate  recommendations,  on  issues  which  for  various 
reasons,  require  continuing  review  by  the  Committee  in  accordanc 
with  its  order  of  reference. 
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PART  II 


SECOND  REPORT  OF  THE  OMBUDSMAN 
JULY  197  6  -  MARCH  197  7 


The  Committee  considered  the  Ombudsman's  Second 
Report,  under  three  basic  general  categories: 

(A)  Specific  recommendations  and  observations  made 
by  the  Ombudsman  respecting  one  and/or  a  group  of 
governmental  organizations  wherein  recurring  matters 
of  concern  were  perceived  by  him; 

(B)  Specific  case  summaries  found  in  the  Second 
Report  wherein  the  Committee  considered  that 
certain  issues  raised  by  the  particular  complaint 
summary  required  a  more  detailed  review.   This  category 
included,  for  the  first  time,  four  (4)  separate 
recommendations  made  by  the  Ombudsman  pursuant  to 
Section  22  of  The  Ombudsman  Act  which  were  denied 

by  the  particular  governmental  organization.   These 
four  (4)  cases  are  discussed  in  a  special  section 
later  in  this  Part; 

(C)  Matters  pertaining  to  the  general  operation  of  the 
Office  of  the  Ombudsman  which  included  a  review  by  the 
Committee  of  the  procedures  and  policies  adopted  by  him 
and  his  office,  to  carry  out  the  Ombudsman's  various 
functions  under  The  Ombudsman  Act,  within  the  period 
referenced  by  his  Second  Report.   The  Committee  also 
reviewed  under  this  category  certain  observations  and 
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recommendations  made  by  the  Ombudsman  respecting  the 
present  status  of  the  organization  and  operation  of 
his  office. 

(A)   NORTH  PICKERING  PROJECT  INQUIRIES 

In  Part  I  (pages  1-4)  of  the  Committee's  Second  Report 
it  expressed  concern  over  the  delay  in  the  proceedings  of  the 
Commission  of  Inquiry  appointed  under  Order-In-Council  2959/76, 
as  amended  from  time  to  time,  and  concern  over  the  fact  that 
the  said  Order-In-Council  may  be  capable  of  an  interpretation 
which  could  limit  or  restrict  a  full  and  exhaustive  investigation 
of  all  relevant  issues  as  contemplated  by  the  agreement  entered 
into  between  the  Ombudsman  and  the  Minister  of  Housing  on  October 
1,  1976  and  all  those  who  were  either  privy  to  it,  endorsed 
or  concurred  in  it  (see  Schedule  "B"  Second  Report  of  Select 
Committee,  pages  64-66).   Accordingly,  as  its  first  recommendation 
in  its  Second  Report,  the  Committee  stated  that: 

"The  Order-In-Council  again  be  amended  to 
remove  any  ambiguity  as  to  the  meaning  of 
'adversarial  nature1  and  so  as  to  give 
effect  to  the  agreement  reached  on  October 
1,  1976  as  intended  by  this  Select  Committee, 
by  removing  the  sentence  'all  matters 
referred  to  this  Commission  shall  be  heard  and 
determined  in  proceedings  of  an  adversarial 
nature'  from  Order-In-Council,  OC  2959/76" 
(Larry  Grossman,  M.P.P.  dissenting). 
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In  his  Second  Report,  the  Ombudsman  summarized  certain 
events  which  have  transpired  from  July,  1976  to  June,  1977.   This 
summary  describes  certain  developments  in  the  North  Pickering 
case  and  more  particularly  describes  developments  with  respect 
to  those  issues  which  the  agreement  of  October  1,  1976  intended 
to  be  considered  by  the  Commission  of  Inquiry.   These  developments, 
as  perceived  and  reported  by  the  Ombudsman  are  said  by  him  to  be 
cause  for  great  alarm.   The  Committee  understands  them  to  be  in 
the  following  categories: 

(a)  The  original  appointment  of  the  members  of  the 
Royal  Commission  by  Order-In-Council  2959/76  in 
October  1976  by  the  government  without  consultation 
with  the  Ombudsman;  (see  Second  Report  of  Select 
Committee  pages  64-70) 

(b)  Certain  rulings  made  by  the  Royal  Commission 
touching  the  procedure  and  substance  of  the  inquiry 
which  resulted  in  a  stated  case  by  the  Commission 
to  the  Divisional  Court  of  the  Supreme  Court  of 
Ontario  and  a  subsequent  appeal  from  the  decision 
of  that  court  to  the  Court  of  Appeal  of  Ontario,  by 
counsel  for  the  five  (5)  land  acquisition  agents; 

(c)  The  resignation  on  April  15,  1977  of  one  of  the 
Commissioners  for  reasons  apparently  due  to  his 
fundamental  disagreement  with  the  manner  in  which  the 
majority  of  the  Commissioners  were  interpreting  and 
carrying  out  their  responsibilities  as  contemplated 
by  the  Order-In-Council ; 
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(d)  Withdrawal  by  the  former  landowners  referenced 
by  Order-In-Council  2959/76  and  their  counsel  from 
any  voluntary  participation  in  the  Royal  Commission 
proceedings ; 

(e)  The  intention  by  the  Royal  Commission  to  resume 
its  hearings  in  August  1977  regardless  of  the  extent, 
if  any,  of  the  participation  of  the  said  former 
landowners  and  their  counsel; 

(f)  The  absence  of  any  meaningful  progress  of  the 
Commission  proceedings  since  October  1976. 

On  June  16,  1977  the  Ombudsman  received  a  letter  from 
counsel  to  the  said  former  landowners  expressing  his  clients' 
concern  about  the  nature  and  substance  of  the  Royal  Commission 
proceedings.   That  letter  contained  a  request  of  the  Ombudsman, 
by  counsel  on  behalf  of  his  clients,  that  the  Ombudsman  exercise 
his  powers  pursuant  to  the  provisions  of  The  Ombudsman  Act  and 
cause  an  investigation,  or  a  further  re-investigation,  to  be  made 
of  the  complaints  and  claims  of  those  landowners.   In  other  words, 
the  Ombudsman  was  asked  to  commence  his  own  investigation  or 
re-investigation  at  the  same  time  as  and  without  regard  to  the 
Royal  Commission  proceedings. 

On  June  27,  1977  the  Ombudsman  wrote  to  the  Honourable 
John  Rhodes,  Minister  of  Housing,  reporting  on  the  landowners' 
request,  and  seeking  the  Minister's  views  on  the  question  of  the 
Ombudsman's  jurisdiction  to  accede  thereto.   As  of  the  date  when 
the  Ombudsman  tabled  his  Report  with  the  Speaker  of  the  House  a 
response  to  that  letter  had  not  been  received  from  the  Minister. 
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In  summary,  the  Ombudsman  states  at  page  94  of  his 
Second  Report: 

"It  is  my  view  that  the  Commission  as  it  is 
presently  constituted  should  be  disbanded 
forthwith  and  a  workable  alternative  remedy 
should  be  arrived  at  by  the  Minister  of 
Housing  and  me,  so  as  to  enable  justice  to 
be  done  to  those  who  are  established  to 
have  suffered  hardship  as  a  result  of  the 
land  acquisition  procedure  in  North  Pickering. 

Simple  justice  demands  that  this  action  be 
taken  forthwith". 

The  Minister  of  Housing  and  his  counsel,  Mr.  Robert 
Armstrong,  counsel  for  the  said  property  owners,  Mr.  Ian.  J. 
Scott,  Q.C.,  and  counsel  for  the  five  land  acquisition  agents, 
Mr.  John  Sopinka,  Q.C.,  appeared  before  the  Committee  at  its 
request,  to  comment  on  those  matters  raised  by  the  Ombudsman  in 
his  Second  Report,  and  in  his  letter  to  the  Minister  of  Housing 
dated  June  27,  1977. 

The  Minister  of  Housing  rejected  the  Ombudsman's 
conclusions  referable  to  the  delay  experienced  by  the  Commission 
of  Inquiry  since  October  1976.   He  further  rejected  the  Ombudsman's 
recommendation  that  the  Commission  be  disbanded  on  the  grounds 
that  it  would  be  a  complete  repudiation  of  the  agreement  which  he 
negotiated  and  settled  with  the  Ombudsman  on  October  1,  1976  and 
on  the  grounds  that: 
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"To  disband  the  Commission  at  the  urging  of  the 
Ombudsman  for  reasons  of  delay  chiefly  caused 
by  his  appointees  would  be  grossly  unfair  to 
Mr.  Sopinka's  clients,  the  Ministry  of  Housing, 
the  public  and  perhaps  most  of  all  Messrs. 
Donnelly,  Grant  and  Marriott  who  have  not  been 
really  given  a  chance  to  perform  their  function. 

Indeed  if  the  Commission  were  to  be  disbanded 
without  unanimous  agreement  among  all  parties, 
we  would  be  back  in  the  position  we  were  in 
about  one  year  ago". 

The  Minister  of  Housing  also  rejected  the  request  of  the 
former  property  owners  of  the  Ombudsman  to  cause  his  own  investigation 
to  be  made. 

Counsel  for  the  five  (5)  land  acquisition  agents  rejected 
the  Ombudsman's  recommendation  on  the  ground  that  the  Government 
of  Ontario  lacked  the  authority  under  The  Public  Inquiries  Act  or 
under  any  other  common  or  statutory  law  to  disband  any  Royal 
Commission.   In  any  event,  he  indicated  that  disbanding  the 
Commission  would  be  a  breach  of  the  agreement  of  October  1,  1976 
which  he  concurred  in  on  behalf  of  his  clients. 

He  advised  the  Committee  that  having  regard  to  the 
decision  of  the  Court  of  Appeal  from  the  decision  of  the 
Divisional  Court  of  the  Supreme  Court  of  Ontario,  he  did  not 
foresee  the  Commission  experiencing  any  difficulty  in  the  inter- 
pretation of  the  phrase  "adversarial  in  nature"  which  is  the 
subject  matter  of  the  first  recommendation  in  the  Second  Report 
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of  this  Committee.   He  anticipates  that  all  relevant  evidence 
would  not  be  received  in  respect  to  the  issues  to  be  investigated 
by  the  Commission  without  restriction  by  the  ordinary  rules  of 
evidence  in  civil  proceedings.   The  Committee  understands  that 
the  Minister  of  Housing  as  well  shares  these  opinions. 

Counsel  for  the  former  landowners,  on  behalf  of  his 
clients,  supported  the  Ombudsman's  conclusions  and  recommendations. 
In  his  opinion  the  Commission  as  presently  constituted,  is  inflexible, 
legalistic  and  narrow  in  its  approach  to  the  matters  that  were 
intended  to  be  considered.   He  indicated,  in  his  opinion,  that 
the  Commission  of  Inquiry  is  restricted  by  the  present  Order-In- 
Council  and/or  by  its  own  manner  of  interpretation  of  that  Order- 
In-Council . 

At  the  suggestion  of  Mr.  Renwick,  counsel  for  the 
Minister  of  Housing,  counsel  for  the  former  landowners  and  counsel 
for  the  five  land  acquisition  agents  agreed  to  a  meeting  to  discuss 
a  resolution  of  some  of  the  outstanding  issues  which  seem  to  be 
preventing  the  Commission  from  carrying  out  its  function  and  to 
prepare  a  memorandum  of  understanding  as  to  the  intention  of  the 
agreement  dated  October  1,  1976  which  memorandum  could  be  submitted 
to  the  Commission  of  Inquiry  for  its  assistance. 

The  three  counsels  and  the  Minister  of  Housing  returned 
to  the  Committee  on  August  11,  1977  to  inform  it  that  no  matters 
in  issue  had  been  resolved.   At  the  same  time  they  re-affirmed 
their  respective  positions  respecting  the  Commission  of  Inquiry 
and  the  Ombudsman's  comments. 
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However,  the  Minister  of  Housing  and  the  Ombudsman 
agreed  to  meet  subsequently  to  discuss  whether  or  not  any  matters 
of  disagreement  were  capable  of  being  resolved  by  them  for  the 
purpose  of  assisting  the  Commission,  as  presently  constituted, 
to  carry  out  its  intended  functions  and  responsibilities.   The 
Minister  and  the  Ombudsman  were  advised  that  if  any  matters  of 
disagreement  were  resolved  by  them  or  if  they  agree  to  cause  some- 
thing to  be  presented  to  the  Committee  for  its  assistance,  they 
should  so  report  to  this  Committee.   The  Committee  understands 
that  since  August  11,  1977  and  prior  to  November  7,  1977  counsel 
representing  the  Ministry  of  Housing  invited  the  Commission  to 
appoint  its  own  counsel.   The  Committee  has  received  no  further 
information  respecting  the  results  of  any  meetings  which  have  been 
held. 

The  Commission's  hearings  resumed  November  7th,  8th  and 
10th,  1977.   During  those  days  evidence  was  received  only  with 
respect  to  the  allegations  of  misconduct  of  the  five  land 
acquisition  agents  and  only  from  the  five  agents.   They  were 
questioned  by  their  counsel  and  some  or  all  of  the  Commissioners. 
They  were  not  examined  by  counsel  representing  the  Ministry  of 
Housing. 

On  November  10,  1977,  the  Commission  heard  submissions 
of  counsel  appearing  respecting  the  issues  relevant  to  the 
evidence  the  Commission  has  received.   The  Committee  understands 
that  on  November  10th  the  Commission  adjourned  and  is  now 
preparing  its  report.   It  is  unlikely  that  the  Commission  will  be 
resumed. 
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The  Commission  of  Inquiry  did  not  on  its  own  initiative 
take  any  steps  to  call  evidence  with  respect  to  the  issues  relevant 
to  the  complaints  of  the  former  landowners  as  contained  in  the 
said  Order-In-Council  which  issues  include  but  are  not  limited 
to  the  following: 

(1)  All  circumstances  of  each  particular  case; 

(2)  Misleading  statements  made  by  representatives 
of  the  Ministry  of  Housing  to  the  said  former 
landowners ; 

(3)  Inadequate  appraisals  prepared  by  or  on 
behalf  of  the  Ministry  of  Housing; 

(4)  Misunderstandings  based  upon  reasonable 
grounds  in  the  circumstances  of  the 
particular  case. 

Nor  did  the  Commission  on  its  own  initiative  take  any  steos  to 
call  evidence  with  respect  to  the  issues  relevant  to  the  property 
acquisition  agents  other  than  that  which  is  referred  to  above. 

In  the  Committee's  opinion,  the  Commission  cannot 
submit  a  substantive  report  on  all  of  the  issues  contained  in 
and  referenced  by  the  said  Order-In-Council ,  the  agreement  dated 
October  1,  1976  and  by  all  parties  who  were  either  privy  to, 
endorsed  or  concurred  in  that  agreement.   Any  report  submitted  by 
the  Commission  will  be  of  little  or  no  assistance  to  the  Government 
or  the  Legislature  for  any  purpose  related  to  the  matters  affecting 
the  former  landowners  and  the  property  acquisition  agents.   Such 
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a  report  would  also  be  capable  of  attack  by  persons  affected  of  the 
type  and  substance  as  launched  by  counsel  on  behalf  of  the  five 
land  acquisition  agents  in  respect  of  the  Ombudsman's  "North 
Pickering"  Report;  that  is,  an  action  commenced  in  the  Divisional 
Court  of  the  Supreme  Court  of  Ontario  for  a  declaration  that  the 
Commission's  report  is  null  and  void  and  of  no  legal  force  and 
effect.   There  has  not  been  an  inquiry  as  intended  or  expected 
by  all  those  involved,  of  the  relevant  issues. 

The  Committee  is  of  the  opinion  that  all  those  who  were 
either  privy  to,  endorsed  or  concurred  with  the  agreement  dated 
October  1,  1976  have  a  duty  to  themselves,  the  Government,  the 
Legislature  and  the  people  of  the  Province  of  Ontario  to  see  that 
the  issues  contained  in  and  referenced  by  the  said  Order-In-Council 
and  as  contained  in  the  agreement  dated  October  1,  1976  are  fully 
examined  and  thoroughly  reported  upon.   If  the  Commission  of 
Inquiry,  as  presently  constituted,  has  terminated  its  proceedings 
thus  falling  short  of  its  purpose  as  intended  by  all  those  involved, 
and  as  they  have  publicly  confirmed  from  time  to  time,  then  a  new 
Commission  or  other  forum  should  be  appointed  forthwith  with 
powers  and  responsibilities  expressed  in  unambiguous  language. 
The  Order-In-Council ,  to  avoid  any  further  misunderstanding,  any 
further  delay,  any  further  involvement  by  the  courts,  and  any  loss 
of  public  confidence,  should  have  annexed  thereto  the  agreement 
dated  October  1,  1976  and  the  transcript  of  this  Committee's 
proceedings  dated  October  1,  1976. 

Accordingly,  this  Committee  recommends  that  the 
Government  cause  the  Commission's  report  to  be  submitted  forthwith 
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and  that  immediately  thereafter  a  Commission  of  Inquiry  or  other 
suitable  forum  be  appointed  with  terms  of  reference  identical 
to  the  agreement  between  the  Minister  of  Housing  and  the  Ombudsman 
dated  October  1,  1976,  such  Order-In-Council  to  append  as  schedules 
thereto  the  said  agreement  and  the  transcript  of  the  Select 
Committee's  proceedings  dated  October  1,  1976.   Further  the 
Order-In-Council  to  provide  that  the  Commission  or  forum  actively 
inquire  into  the  issues  relevant  to  the  former  landowners  and 
the  property  acquisition  agents,  that  the  Commission  or  forum 
retain  its  own  counsel  to  assist  it  in  the  investigation, 
preparation  and  presentation  to  it  of  all  relevant  evidence. 
With  respect  to  the  phrase  "adversarial  nature",  it  should  be 
given  the  identical  context  in  the  Order-In-Council  as  it  is 
given  in  the  agreement  of  October  1,  1976  as  interpreted  by  the 
Court  of  Appeal  in  its  judgment  released  April  1,  1977. 

This  recommendation  would  not  be  necessary  nor  would  a 
delay  of  some  16  months  have  ensued  had  the  Ombudsman's  original 
report  on  "North  Pickering"  been  capable  of  withstanding  an  action 
in  the  Supreme  Court  of  Ontario  and  the  criticisms  of  it  by  those 
affected  thereby.   The  Minister  of  Housing  would,  in  all  probability, 
have  had  no  alternative  but  to  accept  the  Ombudsman's  opinions  and 
recommendations  if  they  had  been  supported  in  every  respect  by  the 
Ombudsman's  investigation.   It  is  regrettable  that  an  investigation 
of  this  magnitude  was  undertaken  by  the  Ombudsman's  office  during 
the  period  of  its  creation,  by  persons  with  no  previous  experience 
and  no  knowledge  and  understanding  of  the  functions  of  the  Ombudsman 
and  the  procedures  required  thereby. 
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Rather,  this  recommendation  is  made  to  assist  the 
Government  and  the  Legislature  to  resolve,  and  perhaps  rectify 
once  and  for  all,  those  matters  wherein  the  conduct  of  the  public 
business  may  have  caused  unnecessary  and  unwarranted  losses  to 
certain  citizens  of  the  Province  of  Ontario.   To  do  less  would 
be  impractical.   To  do  nothing  would  be  irresponsible. 

(B)   EXPANSION  OF  OMBUDSMAN'S  JURISDICTION 

In  his  Second  Report  the  Ombudsman  recommended  that 
his  jurisdiction  be  expanded  to  cover  complaints  respecting  local 
or  municipal  governments.   The  organizations  included  by  the 
Ombudsman  in  this  recommendation  are  municipal  police  forces, 
private  hospitals,  universities,  Children's  Aid  Societies,  and 
Boards  of  Education. 

Approximately  eleven  per  cent  (11%)  of  the  total 
complaints  closed  by  the  Ombudsman's  office  as  of  March  31,  1977 
were  within  this  category.   That  notwithstanding,  the  Ombudsman 
does  not  foresee  any  appreciable  increase  in  the  size  of  his 
operation  if  jurisdiction  in  this  area  was  expanded. 

The  Committee  recognizes  this  recommendation  as  having 
implications  respecting  the  concept  of  Ombudsman  in  the  Province 
of  Ontario.   It  is  of  the  opinion,  if  the  Ombudsman's  jurisdiction 
were  expanded  in  this  area,  a  profound  effect  on  the  Ombudsman's 
office  as  presently  constituted  would  result.   For  example,  in 
the  Committee's  opinion  the  present  workload,  backlog  of  cases, 
fiscal  requirements  and  staff  size  of  the  office  all  would  at 
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least  increase  by  approximately  one-third.   This  is  confirmed 
further  when  it  is  recognized  that  the  Ombudsman's  office  in 
Ontario  assumes  an  active  role  in  its  receipt  of  complaints. 

Accordingly,  the  Committee  defers  any  formal  comments 
and  recommendations  to  the  Legislature  on  this  matter  until  such 
times  as  studies  are  completed  by  others  referable  to  the  operation 
and  organization  of  the  Ombudsman's  office  and  until  the  Committee 
has  had  an  opportunity  of  studying  in  person,  other  jurisdictions, 
who  have  had,  for  a  number  of  years,  the  experience  of  processing 
complaints  in  this  category. 

(C)   DECISIONS  Or  GOVERNMENTAL  ORGANIZATIONS 

The  Ombudsman  in  his  Second  Report  recommended  that 
the  government,  perhaps  in  consultation  with  his  staff,  undertake 
a  study  to  ascertain  the  identity  of  decisions  of  governmental 
organizations  which  can  be  "appealed"  with  a  view  to  ensuring  that 
sufficient  and  understandable  directions  are  given  to  the  person 
affected  by  the  decision  concerning  rights  of  appeal.   In  addition, 
the  Ombudsman  recommended  that  once  this  study  is  undertaken 
the  government  introduce  legislation  requiring  governmental 
organizations  making  appealable  decisions  to  clearly  inform 
citizens  of  appeal  rights.   In  the  Committee's  opinion,  these 
recommendations  require  more  clarification  as  to  the  definition 
of  an  appealable  decision  and  as  to  whether  or  not  decisions 
of  governmental  organizations  governed  by  The  Statutory  Powers 
Procedure  Act  were  to  be  included  therein. 
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The  Ombudsman's  office  has  agreed  to  define  more 
precisely  these  recommendations  and  to  provide  as  many  examples 
as  possible  of  governmental  organizations  within  this  category 
from  the  experience  of  the  office  to  date.   The  Deputy  Attorney 
General  agreed  that  such  a  study  would  be  worthwhile  and  further 
agreed  to  meet  with  representatives  of  the  Ombudsman's  office 
when  the  additional  information  has  been  prepared. 

The  Committee  is  of  the  opinion  that  a  recommendation 
to  the  substance  of  this  subject  is  premature  without  the  benefit 
of  the  further  material  from  the  Ombudsman's  office  and  the 
Attorney  General's  comments  in  respect  thereto.   The  Committee 
does,  however,  recommend  that  the  Ombudsman  and  his  office 
complete  the  matters  outstanding  with  respect  to  this  recommendation 

as  quickly  as  possible  and  thereafter  conduct  meetings  with  the 

(2) 

Ministry  of  the  Attorney  General. 

(D)   CORRECTIONAL  SERVICES  REPORT 

This  Report  was  completed  by  the  Ombudsman's  office  in 
draft  form  in  May,  1977  and  then  delivered  to  the  Deputy  Minister 
of  Correctional  Services.   It  was  the  Ombudsman's  intention  in 
delivering  this  draft  report  to  the  Deputy  Minister,  to  allow 
the  Ministry  in  its  discretion,  to  specify  those  parts  of  the 
report  which  it  perceives  as  possibly  having  an  adverse  effect 
on  the  Ministry  or  Ministry  personnel  in  respect  of  which  it 
wishes  an  opportunity  to  make  representations.   It  was  expected 
that  the  report  was  to  be  returned  to  the  Ombudsman  with  the 
Ministry's  comments  and  that  thereafter  it  would  be  finalized 
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and  presented  to  the  Minister  of  Correctional  Services  and  other 
appropriate  officials. 

On  October  13,  197  7  the  Ombudsman  when  he  appeared 
before  the  Committee  informed  it  that  on  that  day  five  (5)  letters 
pursuant  to  Section  19(3)  of  The  Ombudsman  Act  were  mailed  or 
delivered  to  five  ex-superintendents  and  that  a  similar  letter  was 
to  be  sent  to  the  Deputy  Minister  and  the  Minister.   The  Committee 
is  unsure  whether  the  letters  and  procedure  pursuant  to  Section 
19(3)  as  referenced  by  the  Ombudsman  on  October  13,  1977  are  the 
same  as  that  referenced  by  him  at  page  21  of  his  Second  Report. 
In  any  event,  the  Committee  is  uncertain  as  to  the  basis  of  the 
Ombudsman's  proceedings  herein  by  providing  a  Ministry  with  a 
draft  copy  of  a  report  thereby  requiring  it  to  decide  which  parts 
might  have  an  adverse  effect  on  the  Ministry  or  Ministry  reore- 
sentatives.   This  might  be  interpreted  as  an  abrogation  of  the 
Ombudsman's  duties  pursuant  to  Section  19(3).   The  Committee, 
however,  does  not  feel  it  is  appropriate  to  make  any  further  comment 
at  this  time  until  the  "process"  involving  this  Correctional 
Services  Report  has  been  completed. 

The  Ombudsman  informed  the  Committee  that  he  expects 
the  Correctional  Services  Report  to  be  completed  by  his  office 
and  sent  to  the  Minister  pursuant  to  Section  22  of  The  Ombudsman 
Act,  by  mid-November.   At  that  time,  he  intends  to  give  the 
Minister  as  long  as  he  considers  necessary  to  respond  to  the 
Report.   Accordingly,  the  Ombudsman  was  unable  to  advise  the 
Committee  whether  or  when  the  Report  would  be  tabled  by  him  in 
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the  Legislature  pursuant  to  the  procedure  provided  by  Section 
22  (4)  of  the  Act. 

The  Committee  understands  that  the  Minister  of 
Correctional  Services  intends  to  make  the  report  public  on  his 
own.   In  that  event,  the  Ombudsman  would  then  table  the  report 
in  the  Legislature  and  it  would  thereafter  be  reviewed  and 
considered  by  the  Committee. 

The  Committee  considers  the  Correctional  Services  Report 
to  be  of  great  importance  not  only  respecting  issues  affecting 
that  particular  Ministry  but  affecting  the  concept  and  operation 
of  Ombudsman  functions  as  contemplated  by  The  Ombudsman  Act,  1975. 
Accordingly,  the  Committee  recommends  that  the  Minister  of 
Correctional  Services  make  that  report  public  as  soon  as  it  is 

received  in  final  form  in  order  that  it  might  be  reviewed  and 

(3) 
subsequently  reported  upon  to  the  House  by  it. 

(E)   BOARD  OF  INTERNAL  ECONOMY 

Part  VIII  of  the  Committee's  Second  Report  (oage  55), 
reviews  three  (3)  areas  refereed  to  it  for  review  by  the  Board  of 
Internal  Economy.   These  areas  concerning  the  organization  and 
operation  of  the  Ombudsman's  office  are  three  (3)  of  the  five  (5) 
which  Hickling- Johnston  Limited,  management  consultants,  recommended 
to  the  Ombudsman  as  requiring  substantial  adjustment  (see 
Schedule  "F" ,  Second  Report  of  the  Select  Committee  pages  89-94). 
The  Ombudsman  has  accepted  the  advice  received  from  the  Hickling- 
Johnston  firm  and  in  his  Second  Report  comments  that  his  office 
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entering  its  third  year  of  operations  "should  be  subjected  to 
objective  scrutiny  by  a  professional  consultant  group".   The 
Ombudsman  has  apparently  reached  this  conclusion  "in  light  of  my 
concern  that  despite  the  ever  increasing  demands  made  on  the 
office  by  the  public,  it  is  necessary  to  restrain  our  expenditures, 
especially  in  the  area  of  full-time  staff  complement,  and  it  was 
therefore  imperative  that  our  internal  procedures  ensure  that  the 
most  efficient  complaint  handling  methods  were  being  used". 

The  Ombudsman  requested  of  the  Board  of  Internal  Economy 
on  March  8,  1977  sufficient  funds  to  conduct  the  recommended 
management  study  of  the  three  (3)  areas  referenced  plus  two  others 
in  the  amount  of  $75,000.00,  such  amount  having  been  quoted  to 
him  by  the  Hickling-Johnston  firm.   The  other  two  areas  previously 
referenced  have  now  been  resolved  by  other  means.   The  Committee 
understands  the  Board  of  Internal  Economy  to  have  deferred  approval 
of  any  funds  for  a  management  study  of  the  three  remaining  areas 
pending  a  review  by  the  Select  Committee  of  the  overall  question. 

The  Committee  heard  from  representatives  of  the  Hickling- 
Johnston  firm  as  well  as  from  the  Ombudsman  and  his  staff  respecting 
the  need  for  and  general  purpose  of  such  a  study.   The  Committee 
is  of  the  opinion  that  the  Ombudsman  requires  immediate  professional 
assistance  in  the  three  areas  referenced  by  the  Board  of  Internal 
Economy.   It  is  also  of  the  opinion  that  there  are  other  areas 
outside  the  three  referenced,  relating  to  the  organization  and 
operation  of  the  Ombudsman's  office  requiring  substantial 
"adjustment"  and  improvement.   To  permit  the  Ombudsman's  office 
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to  proceed  any  longer  without  such  professional  assistance  would 
only,  in  the  Committee's  opinion,  lead  to  a  compounding  of  the 
problems  presently  in  existence  within  the  office.   This  would 
also  profoundly  affect  the  office's  ability  to  serve  the  people 
of  Ontario  as  intended  by  The  Ombudsman  Act,  1975. 

The  Ombudsman's  office,  pursuant  to  a  direction  by  the 
Committee  and  in  accordance  with  the  reauired  procedures  of  the 
Manual  of  Administration  of  the  Government  of  Ontario,  prepared 
a  Feasibility  Study  For  Management  Consulting  Services  which  was 
tabled  with  the  Committee  on  October  12,  1977  and  which  is 
attached  to  this  Report  as  Schedule  "C".   This  study  is  an 
articulation  by  the  Ombudsman's  office  of  the  problems  presently 
experienced  by  the  Ombudsman  and  his  office,  and  the  areas  to 
which  he  and  his  staff  believe  the  Management  Consulting  Service 
should  direct  itself  and  provide  assistance. 

The  Committee  has  given  the  Ombudsman  an  expression 
of  its  opinion  that  a  management  study  is  necessary  for  his  office 
and  has  urged  him  to  follow  the  complete  and  proper  tendering 
procedures  as  required  by  the  said  Manual  of  Administration 
attached  to  this  Report  as  Schedule  "D". 

The  Committee  is  mindful  that  assistance  to  the 
Ombudsman  of  this  nature  is  required  in  part,  because  of  the 
original  policy  of  expansion  within  the  Ombudsman's  office,  and 
in  part  because  of  the  time  spent  by  the  office  on  all  matters 
coming  thereto,  regardless  of  the  Ombudsman's  jurisdiction.   A 
policy  designed  to  establish  an  Ombudsman  operation  unequaled  in 
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the  world  in  the  span  of  18  months  or  less,  of  necessity  creates 
major  unforeseen  difficulties  both  in  the  interpretation  of  the 
Ombudsman's  functions  within  the  Ontario  Act  and  in  the  imple- 
mentation of  that  function  by  persons  with  no  previous  experience. 

The  Committee  commends  such  a  study  to  the  extent  that 
it  will  assist  the  Ombudsman,  and  his  office,  to  improve  the 
implementation  of  various  functions.   However,  it  does  not  intend 
that  such  a  study  should  serve  to  either  interpret  the  functions 
of  the  Ombudsman  or  alter  them  in  any  way.   Those  are  areas 
reserved  for  the  Ombudsman,  this  Committee  and  the  Legislature. 

Accordingly,  the  Committee  recommends  that  an  amount 
be  received  and  approved,  as  part  of  the  Ombudsman's  estimates, 
required  to  fund  a  complete  management  study  for  the  Office  of  the 
Ombudsman  by  a  firm  or  individual  chosen  by  the  Ombudsman  in 

accordance  with  the  required  proposal  and  tendering  procedures 

(4) 
of  the  Manual  of  Administration.      It  is  understood  that  this 

recommendation  is  conditional  upon  the  Board  of  Internal  Economy's 

satisfaction  that  the  required  tendering  procedure  has  been  fully 

and  fairly  completed  and  that  equal  opportunity  and  treatment 

has  been  accorded  to  all  those  who  did  or  might  have  tendered  this 

project. 

In  the  Committee's  opinion  the  management  consulting 
profession  does  not  have  an  adequate  knowledge  or  understanding 
of  the  concept  of  the  Ombudsman  in  Ontario  and  his  relationship 
to  this  Committee  and  to  the  Legislature.   Such  knowledge  and 
understanding  is  critical  before  a  thorough  and  useful  management 
consulting  service  can  be  provided  to  the  Ombudsman. 
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It  is  further  recommended  that  the  Ombudsman  in  choosing 
the  management  consultant  best  suited  to  perform  the  service 
intended,  secure  as  a  term  of  retainer,  that  the  consulting  firm 
upon  completion  of  the  study  and  service,  furnish  him  with  a 
"report"  which  will  summarize  the  format  of  the  study,  the  findings 
of  the  study,  the  recommendations,  suggestions,  clarifications, 
improvements  and  matters  initiated  within  the  study  and  presented 
to  the  Ombudsman's  office;  together  with  a  summary  of  those 
recommendations,  suggestions,  clarifications,  improvements  and 
matters  initiated  by  it  which  have  been  implemented  by  the 
Ombudsman;  together  with  a  summary  of  those  recommendations  which 
have  not  been  implemented  with  reasons,  if  known  to  the  management 
consultant.      It  is  also  recommended  that  the  Ombudsman  table 
such  report  with  the  Committee  forthwith  upon  receipt  by  the 
Ombudsman  so  that  the  Committee  can  continue  its  review  and 

consideration  of  matters  relating  to  the  organization  and 

( f>) 
operation  of  his  office. 

(F)   STATISTICAL  ANALYSIS 

The  Committee  reviewed  with  the  appropriate  represen- 
tatives of  the  Ombudsman's  office,  Chapter  3  of  the  Ombudsman's 
Second  Report  being  a  comprehensive  statistical  summary  of  the 
performance  of  the  office  for  the  period  referenced  therein.   The 
Committee  perceived  a  number  of  trends  referable  to  the  office's 
ability  to  process  the  existing  large  volume  of  complaints.   For 
example,  the  average  duration  that  a  file  remains  open  within  the 
Ombudsman's  office  has  increased  by  twelve  (12)  days  from  the  last 
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reporting  period.   The  period  of  time  required  to  process  a  non- 
jurisdictional  complaint  has  risen  from  thirty-four  (34)  to  fifty- 
seven  (57)  days.   Complaints  received  which  were  only  summarized 
within  a  file  or  wherein  an  explanation  was  given  to  the  complainant 
of  his  or  her  circumstances,  took  up  to  eighty-six  (86)  days  to 
close. 

It  is  apparent  to  the  Committee  that  the  problems 
disclosed  by  this  statistical  analysis  are  part  and  parcel  of 
the  overall  problems  experienced  by  the  Ombudsman's  office  for 
which  he  has  requested  expert  assistance.   The  Committee,  however, 
wishes  to  inform  the  Ombudsman  that  it  is  greatly  concerned  as 
to  the  trends  evidenced  by  the  statistical  analysis.   Accordingly, 
this  Committee  recommends  that  the  Ombudsman  specifically  address 
the  management  consultant  whom  he  may  ultimately  retain  to  these 

trends  for  specific  attention  and  treatment  as  part  of  the 

(7) 

management  consulting  process. 

The  Committee  wishes  to  assure  the  members  of  the 
Legislature  that  if  as  and  when  the  report  and  results  of  the 
management  study  on  the  Ombudsman's  office  are  delivered  to  it, 
it  intends  to  review  these  matters  once  again  and  report  thereon. 


(G)   OMBUDSMAN'S  RESPONSE  TO  VARIOUS  RECOMMENDATIONS 

MADE  BY  THE  SELECT  COMMITTEE  IN  ITS  SECOND  REPORT 


In  its  Second  Report,  the  Committee  addressed  a  number 
of  recommendations  to  the  Ombudsman  alone  or  in  concert  with  one 
or  more  governmental  organizations.   In  some  cases  these 
recommendations  dealt  with  the  working  relationship  between  the 
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Ombudsman's  office  and  the  governmental  organization  or  to  issues 
arising  out  of  a  specific  complaint  against  the  particular  govern- 
mental organization  and  reported  upon  by  the  Ombudsman.   In  other 
cases  the  recommendations  were  addressed  to  the  Ombudsman  and  his 
staff  referable  to  the  operation  and  organization  of  his  office. 

The  Ombudsman,  both  in  his  Second  Report  and  before 
the  Committee  personally  has  made  very  positive  and  relatively 
immediate  responses  to  a  number  of  these  recommendations.   The 
Committee  wishes  to  commend  the  Ombudsman  and  his  staff  for  the 
manner  in  which  they  have  responded.   The  Committee  perceives  this 
process  of  recommendation  and  response  as  the  beginning  of  a 
continuing  dialogue  between  it  and  the  Ombudsman  respecting  many 
aspects  of  the  organization  and  operation  of  his  office  which  are 
of  mutual  concern. 

The  following  are  the  recommendations  made  by  the  Select 
Committee  in  its  Second  Report,  with  page  references,  to  which  the 
Ombudsman  has  specifically  responded  together  with  comments  and 
recommendations  which  the  Committee  at  this  time  considers 
appropriate : 

#7         "The  Ombudsman  and  the  appropriate  Workmen's 
Compensation  Board  Commissioners  immediately 
commence  discussions  for  the  purpose  of  arriving 
at  a  mutually  satisfactory  working  relationship", 
(page  12) 

The  Ombudsman  reports  that  two  meetings  were  held  with  represen- 
tatives of  the  Workmen's  Compensation  Board  to  discuss  this  matter, 


-  25  - 


the  result  of  which,  procedures  relative  to  the  working  relation- 
ship were  clarified  and  agreement  was  reached  on  all  outstanding 
issues.   The  Ombudsman  perceives  a  continuing  improvement  in  the 
working  relationship  between  his  office  and  the  Workmen's 
Compensation  Board  and  expresses  hope  that  any  future  difficulties 
will  be  dealt  with  through  discussions  with  Board  representatives. 

The  Committee  wishes  to  commend  both  the  Ombudsman's 
office  and  the  representatives  of  the  Workmen's  Compensation  Board 
for  effecting  resolution  of  certain  difficulties  which  existed 
and  which  hampered  their  working  relationship. 

The  Committee  considers  the  Ombudsman's  response  to 
Recommendation  #7  to  be  a  full  response  as  well  to  Recommendations 
#8  and  #9  of  its  Second  Report.   This  was  confirmed  to  the 

Committee  by  representatives  of  the  Workmen's  Compensation  Board. 
Recommendations  #8  and  #9  being  as  follows: 

#8  "The  Ombudsman  report  in  his  next  report  to  the 

Committee  the  status  of  the  working  relationship 
with  the  Workmen's  Compensation  Board  and  any 
improvements  his  office  has  noted  with  respect 
to  its  ability  to  process  Workmen's  Compensation 
Board  complaints".   (page  13) 

#9         "The  Workmen's  Compensation  Board  make  available 
to  the  Ombudsman's  office  all  appropriate 
Commissioners,  Appeals  Administrators  and 
operating  staff  for  the  purpose  of  providing 
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information  relating  to  any  matter  that  is  being 
investigated  by  the  Ombudsman".   (page  14) 

Recommendations  contained  in  the  Committee ' s  Second 
Report  to  which  the  Ombudsman  has  responded  both  positively, 
favourably  and  completely  are: 

#14         "The  Ministry  of  Correctional  Services  be  required 
to  inform  all  inmates  in  provincial  Correctional 
Institutions  of  the  expansion  of  OHIP  coverage 
available  to  inmates,  by  means  additional  to  its 
information  booklet".   (page  25) 

#17        "The  Ombudsman  address  himself  to  the  question  of 
further  legislative  amendment  to  provide  for  a 
privilege  against  censorship  etc.  for  inmates 
incarcerated  in  provincial  institutions  who  so 
wish  to  communicate  with  The  Correctional 
Investigator  responsible  for  investigating 
complaints  emanating  from  federal  penal  institu- 
tions in  his  next  report  and  formulate  whatever 
recommendation  he  deems  to  be  appropriate".   (page  27) 

#27        "The  Ombudsman  be  required  to  adopt  the  Manual 
of  Administration  as  the  manual  of  his  office". 
(page  45) 

#28         "The  Ombudsman's  office  use  the  purchasing 

facilities  of  the  Ministry  of  Transportation 
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and  Communications  for  the  purchase  of  any 
additional  or  replacement  automobiles  required 
by  his  office".   (page  46) 

Recommendations  contained  in  the  Committee's  Second 
Report  to  which  the  Ombudsman  has  not  fully  responded  or  which 
the  Committee  believes  are  best  reserved  for  a  more  detailed 
review  until  the  management  study  has  been  completed  and  reported 
upon  to  the  Committee  are: 

#21         "The  Ombudsman  consider  the  Committee's 

observations  concerning  the  Directorates  with- 
in his  office  that  perform,  in  any  respects, 
independently  of  the  other  Directorates  and 
concerning  the  backlog  of  cases  which  exist 
within  his  office  with  a  view  to  ensuring 
that  his  entire  staff  be  available  for  front- 
line duty  to  every  complainant  regardless  of 
special  category  or  status  to  ensure  that  all 
complaints  can  be  brought  to  their  appropriate 
conclusion  within  the  shortest  period  of 
time".   (page  34) 

#22         "The  Ombudsman  consider  its  comments  concerning 
a  duplication  of  services  within  his  office  with 
a  view  to  determining  whether  changes  might  be 
appropriate  to  expedite  the  process  of  dealing 
with  complaints  especially  non- jurisdictional 
complaints".   (page  34) 
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#24         "The  Ombudsman  consider  the  Committee's 

observations  on  personal  contact  with  com- 
plainants with  a  view  to  improving  firstly, 
the  number  of  personal  contacts  made  with 
complainants  and  secondly,  adopting  a 
procedure  within  his  office  to  keep  com- 
plainants informed,  on  a  regular  basis,  as 
to  the  status  of  their  complaint".   (page  39) 

Recommendation  #2  3  of  the  Select  Committee's  Second 
Report  states  that: 

"The  Ombudsman  give  his  policy  relating  to  the 
amount  of  time  spent  by  his  office  on  non- 
jurisdictional  matters  all  appropriate 
consideration  and  address  himself  to  the  question 
of  whether  complaints  within  his  jurisdiction 
are  being  delayed  as  a  result  of  this  policy 
in  his  next  semi-annual  or  annual  report" . 

The  Ombudsman  advised  the  Committee  that  this  policy  has  not 
changed  since  the  First  Annual  Report.   As  the  statistical 
analysis  of  Chapter  3  demonstrates,  over  fifty  per  cent  (50%)  of 
the  total  complaints  received  by  the  Ombudsman's  office  involve 
these  types  of  complaints  and  the  time  spent  has  enlarged  from 
thirty-four  (34)  to  fifty-seven  (57)  days  per  file.   The  Committee 
is  of  the  opinion  that  the  time  has  now  come  to  scrutinize  most 
carefully  this  policy  with  a  view  to  abridging  the  nature  and 
extent  of  the  time  spent  on  these  various  non-jurisdictional  cases 
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To  continue  this  policy  will  only  cause  further  unnecessary  delay 
to  the  large  backlog  of  jurisdictional  cases  within  the  Ombudsman's 
office.   Accordingly,  the  Committee  recommends  that  the  Ombudsman 

forthwith  amend  this  policy  so  as  to  reduce  the  time  his  staff 

(8) 
spends  on  this  type  of  complaint. 

While  the  Ombudsman  did  not  specifically  respond  to: 

#25         "The  Ombudsman  consider  the  necessity  of 
reporting  to  governmental  organizations 
opinions  in  the  strict  wording  of  Section 
22(3)  to  alleviate  any  possible  doubt  or 
challenge  as  to  the  Ombudsman's  authority 
for  making  recommendations" . 

-  and  - 

#26         "(a)   The  Ombudsman  Act,  1975  be  amended  to 

as  to  specifically  require  the  Ombudsman 
to  give  notice  to  all  persons  who  may 
be  adversely  affected  by  any  report  and, 

(b)    in  the  interim  the  Ombudsman  follow 
this  practice  of  liberal  or  wide 
interpretation  of  the  notice  require- 
ment of  Section  19(3)". 

the  Committee  perceived  a  greater  awareness  of  the  Ombudsman  and 
his  staff  of  their  responsibilities  to  adhere  scrupulously  to  the 
provisions  of  those  two  sections.   The  Committee  will  have  further 
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comment  respecting  the  substance  of  these  two  recommendations  in 
the  part  of  this  Report  concerning  the  operation  of  the  Office  of 
the  Ombudsman. 

(H)   BLUEPRINT 

In  his  First  Report,  the  Ombudsman  informed  the 
Legislature  that  this  document  which  he  intends  will  form  the 
basis  of  the  operation  and  organization  of  his  office  during  his 
tenure,  would  be  tabled  by  the  Spring  of  1977.   However,  it  has 
not  to  date  been  completed  or  tabled  in  the  Legislature. 

In  his  Second  Report,  the  Ombudsman  stated  that 
finalization  of  this  document  is  in  his  view  dependent  upon  the 
completion  of  a  management  study  and  implementation  of  any 
recommendations  etc.,  arising  therefrom. 

The  Committee  notes  the  opinions  of  the  representatives 
of  the  Hickling-Johnston  firm  that  the  Blueprint  in  its  draft  form 
is  crucial  to  provide  the  management  consultant  chosen  by  the 
Ombudsman  with  the  necessary  input  and  background  information 
against  which  the  present  operation  of  the  office  can  be  viewed, 
and  recommendations  by  the  management  consultant  can  be  made  to 
satisfy  immediate  and  future  needs  of  the  office.   The  Committee 
agrees  that  this  document  is  a  necessary  part  of  the  general 
study  of  the  present  organization  and  operation  of  the  office. 
Accordingly,  the  Committee  recommends  that  this  document,  in 
whatever  stage  it  presently  exists,  be  produced  to  the  management 
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(9) 
consultant  who  may  be  chosen.       Further  the  Committee  recommends 

that  the  Ombudsman  in  conjunction  with  the  management  consulting 

firm  chosen  integrate  this  Blueprint  with  the  result  of  the 

management  study  and  thereafter  table  it,  together  with  the 

Blueprint  provided  to  the  management  consultant  in  accordance  with 

Recommendation  #9,  with  this  Committee  for  review  as  part  of  its 

continuing  consideration  of  the  organization  and  operation  of  the 

Office  of  the  Ombudsman. 


(I)   OPERATION  OF  THE  OFFICE  OF  THE  OMBUDSMAN 

The  Committee  again  reviewed  the  operation  of  the  office 
of  the  Ombudsman  internally  and  with  resoect  to  its  working 
relationship  with  governmental  organizations  and  with  the 
Legislative  Assembly.   The  purpose  of  this  review  was  in  part  to 
determine  whether  the  formulation  by  the  Committee,  of  any  general 
rules  for  the  guidance  of  the  Ombudsman  in  the  exercise  of  his 
functions  is  now  necessary  and  appropriate. 

The  Committee  has  already,  earlier  in  this  Report, 
expressed  its  concern  respecting  some  aspects  of  the  operation  of 
the  Ombudsman's  office.   The  Ombudsman  and  his  staff  have  also 
recognized  certain  problems  and  have  generally  taken  steps  to 
effect  improvement  directly  or  have  recommended  that  steps  be  taken 
by  those  who,  with  the  necessary  expertise,  can  best  assist  with 
the  necessary  improvement.   The  Committee  does  not  wish,  at  this 
time,  to  review  these  areas  in  any  more  detail.   Such  review  and 
comment,  in  the  absence  of  implementation  by  the  Ombudsman  of 
recommendations  etc.,  pursuant  to  the  intended  management  study 
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would  be,  in  this  Committee's  view,  a  duplication  of  effort. 

However,  the  Committee  is  concerned  how  certain  functions 
required  of  the  Ombudsman  are  being  carried  out  by  him  and  members 
of  his  staff.   The  Committee  recognizes  that  the  matters  relating 
to  the  Ombudsman's  office  which  will  be  addressed  and  hopefully 
improved  by  a  management  study,  may  in  some  part  be  contributing 
to  the  way  in  which  the  Ombudsman  functions  are  being  performed. 
That  notwithstanding,  the  Committee  is  of  the  opinion  that  it  is 
now  necessary,  for  the  guidance  of  the  Ombudsman  and  his  staff 
in  the  exercise  of  his  functions,  for  it  to  begin  the  formulation 
of  certain  general  rules. 

The  Committee  will  not,  in  this  Report,  be  presenting 
to  the  Legislature  general  rules  for  formal  implementation. 
Rather,  it  intends  to  review  certain  matters  of  particular  concern 
wherein  it  perceives  that  the  formulation  of  general  rules  is 
necessary.   The  purpose  of  this  is  two-fold.   Firstly,  to  give  the 
Ombudsman  an  opportunity  to  consider  the  Committee's  comments  and 
for  him  to  provide  whatever  comments  he  thinks  are  appropriate  to 
assist  the  Committee  in  its  deliberations.   Secondly,  to  inform 
each  member  of  the  Legislature  of  the  areas  wherein  the  Committee 
is  considering  general  rules  and  to  invite  their  comments. 

The  Ombudsman  has  suggested  to  the  Committee  that  it 
prepare  general  rules  in  draft  form.   This  suggestion  is 
consistent  with  the  Committee's  own  plan. 
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Areas  Wherein  The  Committee  Is  Considering 
General  Rules  For  The  Guidance  Of  The 
Ombudsman  In  The  Exercise  Of  His  Functions 

(i)   Opinions  and  Recommendations  of  Ombudsman's  Staff 

In  some  circumstances  Ombudsman's  staff  who  investigate 
complaints  have  rendered  opinions  or  made  recommendations  to 
representatives  of  the  governmental  organization  being  investigated, 
as  to  the  abilities  or  suitabilities  of  certain  servants,  agents 
or  employees.   It  is  beyond  the  authority  of  these  staff  members 
while  carrying  out  Ombudsman's  functions  to  offer  any  opinions  or 
recommendations.   That  is  something  reserved  only  to  the  Ombudsman 
and  only  after  an  investigation  made  pursuant  to  The  Ombudsman  Act 
has  necessarily  been  completed  and  the  procedure  required  by 
Section  19(3)  has  been  implemented. 

A  person  carrying  out  Ombudsman's  functions  shall  not 
express  to  anyone,  other  than  the  Ombudsman  or  his  authorized 
delegate,  his  or  her  opinion,  recommendation  or  other  similar 
comments  respecting  the  decision,  recommendation,  act  or  omission 
purported  to  have  been  committed  by  or  on  behalf  of  the  governmental 
organization  or  respecting  anything  else  arising  out  of  the  handling 
of  the  complaint  by  the  Ombudsman  and  his  office. 

( i i )   The  Ombudsman's  "Monitoring  Procedure" 

The  Committee  was  informed  by  the  Ombudsman's  office 
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that  this  procedure  is  employed  largely  in  the  area  of  correctional 
services  to  give  the  Ombudsman's  office  the  ability  to  "get  a 
pulse  on  what  is  happening"  within  the  particular  institution. 
The  Committee  notes  that  this  procedure  is  not  contemplated  by 
any  of  the  provisions  of  The  Ombudsman  Act  since  it  does  not  arise 
out  of  any  decision,  recommendation,  act  or  omission  or  any 
decision  by  the  Ombudsman  so  to  investigate. 

In  the  Committee's  opinion,  this  procedure  must  be  more 
formally  outlined  and  controlled  by  the  Ombudsman's  office.   It 
should  be  included  in  the  Ombudsman's  Office  Procedural  Manual 
and  should  have  regard  to  the  Ombudsman's  statutory  obligations 
in  the  performance  of  his  various  functions  under  The  Ombudsman 
Act.   A  general  rule  limiting  the  scope  and  effect  of  this 
procedure  is  necessary. 

(iii)   Preliminary  Investigations  By  The  Ombudsman's  Office 

The  Committee  described  this  procedure  and  commented 
thereon  in  its  Second  Report  (page  3) .   The  Committee  continues 
to  be  of  the  view  that  this  procedure  should  be  strictly  limited 
to  cases  wherein  further  information  is  required  by  the  Ombudsman 
either  to  confirm  a  complaint  or  wherein  immediate  assistance  of 
a  complainant  is  required  and  the  circumstances  of  the  complaint 
makes  the  procedural  requirements  of  The  Ombudsman  Act  impossible. 
However,  once  the  substance  of  the  complaint  has  been  confirmed 
by  the  Ombudsman's  office  or  where  immediate  disposition  of  the 
matter  is  neither  possible  nor  advisable,  the  requirements  of 
The  Ombudsman  Act  must  be  followed. 
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(iv)   Informal  "Recommendations"  Made  By  The 
Ombudsman  To  Governmental  Organizations 


A  procedure  has  developed  within  the  Ombudsman's 
office  in  situations  where,  in  his  opinion,  he  cannot  formulate, 
pursuant  to  Sections  22(1)  and  22(2)  of  The  Ombudsman  Act,  an 
opinion  respecting  the  decision,  recommendation,  act  or  omission 
which  was  the  subject  matter  of  the  investigation  and  yet  the 
consequences  of  which  are  perceived  by  him  to  have  been  onerous 
on  the  complainant.   In  those  situations,  an  informal  recom- 
mendation (also  called  a  suggestion)  is  made  to  the  governmental 
organization.   The  Committee  considers  this  practice  in  itself 
commendable.   It  displays  a  caring  attitude  towards  the  complainant 
by  taking  steps  above  and  beyond  the  strict  provisions  of  the 
Act  in  an  effort  to  resolve  the  particular  problem. 

However,  if  the  particular  governmental  organization 
does  not  respond  affirmatively  to  the  Ombudsman's  informal 
suggestion,  the  Ombudsman  should  not  ask  this  Select  Committee 
or  the  Legislature  to  support  and  implement  his  informal 
recommendation.   Nor  should  the  Ombudsman  in  any  of  his  reports, 
comment  on  the  fact  of  his  informal  recommendation  or  the 
governmental  organization's  response  thereto.   Such  a  report 
might  be  misinterpreted  by  the  governmental  organization  and 
might  strain  the  working  relationship  already  existing  between 
them.   It  also  might  cause  the  public  to  misunderstand  the 
purpose  and  legal  effect  of  such  an  exchange. 
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(v)   Procedure  Of  The  Ombudsman  When  A  Recommendation 
Is  Denied  By  A  Governmental  Organization 

In  his  Second  Report,  the  Ombudsman  has  referenced 
four  recommendations  made  by  him  pursuant  to  Section  22(3)  of 
The  Ombudsman  Act  which  have  been,  for  various  reasons,  rejected 
by  the  governmental  organization  in  question.   However,  in  each 
case,  the  Ombudsman  considered  the  governmental  organization's 
response  to  his  recommendations  to  be  both  adequate  and  appropriate 
and  accordingly  did  not  exercise  his  discretion  to  send  a  copy 
of  his  report  and  recommendations  to  the  Premier  and  thereafter, 
if  necessary,  report  to  the  Assembly. 

Instead,  the  Ombudsman  referred  the  matters  to  the 
Select  Committee.   In  each  case,  the  Ombudsman's  office  has 
confirmed  that,  notwithstanding  the  responses  of  each  govern- 
mental organization,  the  Ombudsman  continues  to  fully  support 
his  recommendations  before  the  Committee.   He  has  in  effect 
requested  that  the  Committee  in  each  case  support  his  recommendation 
and  so  report  to  the  Legislature  for  implementation. 

At  page  3  3  of  its  Second  Report,  the  Committee  stated 

"the  functions  of  the  Ombudsman  must  be 
carried  out  with  scrupulous  adherence  to 
the  provisions  of  the  statute". 

In  the  Committee's  opinion,  in  these  circumstances,  the  Ombudsman 
has  not  adhered  to  the  provision  of  the  statute.   By  referring 
the  recommendations  directly  to  the  Legislature  in  his  Second 
Report,  while  continuing  to  seek  the  relief  in  accordance  with  the 


that 
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terms  of  his  recommendations,  he  has  eliminated  the  step  to  the 
Premier's  office  as  required  by  Section  22(4)  of  The  Ombudsman 
Act. 

This  Committee  will,  when  the  circumstances  warrant, 
give  full  support  to  a  recommendation  made  by  the  Ombudsman 
rejected  by  a  governmental  organization.   However,  the  Committee 
in  those  situations  will  require  that  the  Ombudsman  has,  in  every 
respect,  carried  out  the  necessary  provisions  of  the  statute. 
To  do  less  would  be  to  expose  the  Ombudsman  to  criticism  and 
might  undermine  the  confidence  which  the  public  must  have  in  his 
office . 

(vi)   Ombudsman's  Report  And  Recommendations 

Pursuant  To  Section  22(3)  Of  The  Ombudsman  Act 

The  Committee  continues  to  see  reports  and  recommenda- 
tions sent  by  the  Ombudsman's  office  to  governmental  organizations 
with  opinions  and  recommendations  other  than  in  the  exact  wording 
contained  in  Section  22(1)  and  22(3)  of  The  Ombudsman  Act.   The 
Ombudsman's  office  is  still  concerned  as  to  the  reaction  some 
governmental  organizations  have  to  the  actual  wording  of  Section  22 

That  notwithstanding  the  Committee  is  of  the  opinion 
that  any  deviation  from  the  wording  in  Section  22  in  a  report  of 
the  Ombudsman  of  his  opinions  and  recommendations  leaves  the 
matter  of  those  opinions  and  recommendations  open  to  interpre- 
tation by  the  governmental  organization  and  therefore  doubt 
and/or  challenge.   The  Ombudsman  should  take  every  precaution 
that  an  opinion  and  recommendation  made  by  him  pursuant  to  this 
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Section  is  understood  in  every  respect  by  the  governmental 
organization  so  that  it  can  adequately  consider  the  report  and 
prepare  the  response  most  appropriate  in  the  circumstances. 


(vii)   Consistency  Between  Summary  Of  Complaints  In  Letters 

Sent  To  Governmental  Organizations  Pursuant  To  Section 
19(1)  Of  The  Ombudsman  Act  and  Reports  On  The  Opinion 
And  Recommendations  Of  The  Ombudsman  Pursuant  To  Section 
22  Of  The  Ombudsman  Act 


There  are  occasions  wherein  the  notice  sent  to  the 
governmental  organization  pursuant  to  Section  19(1)  by  the 
Ombudsman  informing  it  of  the  substance  of  the  complaint  and  of 
his  intention  to  investigate,  contains  particulars  of  the  decision, 
recommendation,  act  and  omission  to  be  investigated.   However, 
when  the  Ombudsman's  investigation  has  been  completed  and  a  report 
with  his  opinion  and  recommendations  is  sent  to  the  governmental 
organization  pursuant  to  Section  22(3)  or  when  he  communicates 
his  findings  to  the  governmental  organization  in  some  other  way, 
there  are  no  specific  opinions  and/or  recommendations  or  findings 
which  relate  to  or  refer  back  to  the  specific  allegations  of 
complaint  as  found  in  the  original  notice  . 

This  in  the  Committee's  opinion,  only  leads  to  uncertaint 
in  the  minds  of  the  governmental  organization  and  others  having 
knowledge  of  the  matter,  as  to  whether  the  Ombudsman's  investigation 
has  been  complete  and  whether  the  original  complaints  have  been 
in  fact  substantiated.   Accordingly,  in  the  Committee's  opinion 
a  report  pursuant  to  Section  22  of  The  Ombudsman  Act  must  at  the 
least,  specifically  reference  the  complaints  which  are  identified 
by  the  Ombudsman  and  referenced  in  his  Section  19(1)  letter. 
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Where,  as  a  result  of  the  Ombudsman's  investigation  a  finding 
respecting  the  original  complaint  is  made  in  favour  of  the 
governmental  organization,  there  should  at  least  in  his  report 
be  a  clear  reference  that  the  original  specific  complaints 
cannot  be  substantiated. 

(viii)   Detailed  Case  Summaries  In  The  Ombudsman's  Report 

In  the  Committee's  opinion,  the  report  of  these 
particular  summaries  should  parallel  on  a  comprehensive  factual 
basis  the  steps  taken  and  required  by  the  Ombudsman  in  exercising 
his  function  pursuant  to  The  Ombudsman  Act  in  respect  of  the 
particular  complaint  reported  upon.   This  type  of  reporting  will 
eliminate  any  uncertainties  and  inconsistencies  between  the  case 
summary,  the  actual  material  contained  in  the  Ombudman ' s  file, 
and  the  information  given  to  the  Committee  by  the  Ombudsman  or 
his  staff.   The  Committee  recommends  that  the  Ombudsman  include 
in  the  case  summaries  hereafter  the  following: 

(a)  an  identification  of  the  complaint  received  in 
writing  indicating  whether  it  is  one  or  a  combina- 
tion of  a  decision,  recommendation,  act  or  omission 
of  a  governmental  organization; 

(b)  particulars  of  the  Ombudsman's  decision  to  investi- 
gate pursuant  to  Section  15(2)  with  reasons  therefor, 
i  f  any ; 

(c)  a  summary  of  the  investigation  undertaken  with 
special  reference  to  the  provisions  of  Sections  19 
and  20  employed  by  the  office  in  the  circumstances; 
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(d)  if  any  notification  has  been  sent  to  the  governmental 
organization  pursuant  to  Section  19(3)  a  description 
of  the  notice  together  with  a  description,  if  any, 

of  what  representations  had  been  made  to  the 
Ombudsman  by  those  affected; 

(e)  the  specific  opinions  reached  by  the  Ombudsman  after 
the  investigation  has  been  made  pursuant  to  Sections 
22(1)  or  22(2)  with  concise  reasons  therefor; 

(f)  the  specific  recommendations  made  to  the  governmental 
organization  pursuant  to  Section  22(3)  with  concise 
reasons  therefor; 

(g)  the  response,  if  any,  received  from  the  governmental 
organization  in  respect  of  his  recommendations  and 

a  statement  by  the  Ombudsman  whether  in  his  opinion 
the  response  is  adequate  or  appropriate; 

(h)    a  report  on  any  meetings  held  by  the  Ombudsman 

with  the  Premier  in  respect  of  any  recommendations 
denied; 

(i)    if  a  decision  is  made  by  the  Ombudsman  not  to 

refer  the  matter  to  the  Premier  reasons  therefor; 

(j)    a  statement  by  the  Ombudsman  of  what  he  wishes  the 
Committee  to  address  itself  to  in  considering  a 
particular  complaint  and  what  recommendation,  if 
any,  he  would  like  the  Committee  to  make  to  the 
Legislature; 

(k)    where  a  finding  has  been  made  in  favour  of  the 

governmental  organization,  items  (a)  through  (c) 
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inclusive  and  item  (j)  should  be  contained  in 
the  case  summary. 

(ix)   Line  Summaries  Of  Complaints  In  Ombudsman's  Report 

In  some  circumstances  the  summary  of  the  complaints  in 
these  line  summaries  (Chapter  4  Second  Report)  when  compared  to 
the  recorded  result  tend  to  mislead  the  reader  with  respect  to 
the  results  of  the  Ombudsman's  investigation.   For  example, 
Complaint  #2402  found  at  page  321  of  the  Ombudsman's  Second 
Report  concerning  the  Ministry  of  Natural  Resources  reports  a 
complaint  of  undue  harassment  by  conservation  and  wildlife 
officers.   The  result  reported  in  this  summary  is  that  the 
Ombudsman's  office  "assisted  resolution  in  favour  of  complainant". 
On  the  face  of  this  summary  it  appears  that  the  complaint  of 
undue  harassment  was  resolved  in  favour  of  the  complainant. 
That  is,  that  the  Ombudsman's  office  did  in  fact  confirm  such 
activity  and  took  such  steps  as  to  resolve  same  in  favour  of  the 
person  complaining.   The  Committee  reviewed  this  particular 
complaint  in  detail  and  at  no  time  was  either  a  complaint  of 
undue  harassment  made  specifically  to  the  Ombudsman's  office 
nor  was  it  in  any  way  confirmed  as  a  result  of  the  Ombudsman's 
investigation. 

Therefore,  the  Committee  recommends  that  the  Ombudsman's 
office  should  revise  its  terminology  employed  in  reporting  these 

summaries  so  that  the  risk  of  misinterpretation  by  the  public  as 

(12) 
to  the  conduct  of  the  governmental  organization  is  eliminated. 
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(x)   Notice  To  Governmental  Organization  Or  Person 
Pursuant  To  Section  19(3)  Of  The  Ombudsman  Act 


The  Ombudsman  and  his  staff  have  had  difficulty  in  the 
interpretation  and  application  of  the  provisions  of  this  section 
requiring  the  Ombudsman  to  give  a  governmental  organization  or 
person  the  opportunity  to  make  representations  where  it  appears 
at  any  time  during  the  course  of  an  investigation  that  there  may 
be  sufficient  grounds  for  his  making  any  report  or  recommendation 
that  may  adversely  affect  that  governmental  organization  or  person. 

The  Committee  interprets  the  phrase  "adversely  affect" 
as  applying  to  the  decision,  recommendation,  act  or  omission 
which  is  being  investigated,  and  the  opinion  and  recommendation 
under  Section  22  which  the  Ombudsman  may  have  sufficient  grounds 
to  make.   That  is,  whenever  there  may  be  sufficient  grounds  for  a 
report  or  recommendation  under  Section  22(3)  which  has  the 
effect  of  altering,  opposing  or  causing  the  original  decision, 
recommendation,  act  or  omission  to  be  changed  in  any  way,  the 
Ombudsman  has  an  obligation  to  give  the  governmental  organization 
and  any  person  who  is  identified  or  is  capable  of  being  identified 
and  who  may  have  made  or  contributed  to  the  decision,  recommenda- 
tion, act  or  omission,  an  opportunity  to  make  representations. 
Wherever  the  Ombudsman  is  in  doubt  as  to  whether  or  what  persons 
ought  to  be  given  such  an  opportunity,  he  should  be  overly  broad 
rather  than  restrictive  in  his  application  of  the  provisions  of 
this  section. 
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(J)   SPECIFIC  CASE  SUMMARIES  WHEREIN  ISSUES  ARE  RAISED 
REQUIRING  A  MORE  DETAILED  REVIEW  BY  THE  COMMITTEE 
AND  CASE  SUMMARIES  WHEREIN  RECOMMENDATIONS  MADE  BY 
THE  OMBUDSMAN  TO  THE  GOVERNMENTAL  ORGANIZATION 
HAVE  BEEN  DENIED 


(a)   Specific  Case  Summaries  Wherein  Issues  Are  Raised 
Requiring  A  More  Detailed  Review  By  The  Committee 

1.   Ministry  of  The  Attorney  General 

(1)    Complaint  #5  at  page  500  of  the  Ombudsman's  Report, 
describes  the  complaint  of  a  person  respecting  the  amount  of 
compensation  awarded  to  him  by  the  Ontario  Municipal  Board  in 
1969  for  lands  expropriated  in  1965  by  the  then  Department  of 
Public  Works.   Because  of  the  unavailability  of  the  transcript 
of  the  Ontario  Municipal  Board  proceedings,  the  Ombudsman  con- 
cluded that  his  investigation  was  incomplete  and  accordingly, 
no  recommendation  was  made  pursuant  to  Section  22(1)  of  The 
Ombudsman  Act  respecting  the  decision  of  the  Ontario  Municipal 
Board  awarding  compensation  to  the  complainant. 

That  notwithstanding,  the  Ombudsman  decided  that  the 
complainant  should  have  the  opportunity  to  apply  to  the  Ontario 
Municipal  Board  to  have  his  case  reconsidered  although  the  pre- 
vailing sections  of  The  Ontario  Municipal  Board  Act  and  The 
Expropriation  Procedures  Act  prevented  same  and,  the  complainant 
had  already  abandoned  an  appeal  to  the  Court  of  Appeal  from  the 
original  decision  of  the  Ontario  Municipal  Board.   Accordingly, 
he  recommended  to  the  Chairman  of  the  Ontario  Municipal  Board 
and  ultimately  to  the  Attorney  General  that  Section  42  of  The 
Ontario  Municipal  Board  Act  be  amended  permitting  the  complainant 
to  apply  to  the  Ontario  Municipal  Board  for  a  re-hearing. 
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Notwithstanding  the  Ombudsman's  decision  that  the 
could  not  make  a  recommendation  under  Section  22  of  The  Ombudsman 
Act,  he  did  in  fact  in  his  communications  with  both  the  Chairman 
of  the  Ontario  Municipal  Board  and  the  Attorney  General  describe 
his  proposed  amendment  as  a  "recommendation".   The  Attorney 
General  responded  to  the  Ombudsman  noting  that  the  complainant 
at  all  times  was  represented  by  experienced  counsel,  that  he 
chose  not  to  pursue  the  appeal  of  the  decision  of  the  Ontario 
Municipal  Board  to  the  Court  and  that  he  did  not  appeal  to  the 
Cabinet  within  the  required  time  limited  and  concluded  he  was 
not  convinced  that  the  suggested  amendment  to  Section  4  2  of  The 
Ontario  Municipal  Board  Act  would  resolve  the  person's  complaint. 
The  Attorney  General  also  noted  that  the  amendment  could  open 
the  door  to  other  applications  for  re-hearing  and  would  in  effect 
set  an  "undesirable  precedent"  as  to  the  time  which  may  elapse 
between  an  original  hearing  and  an  application  for  re-hearing. 

Because  the  Ombudsman,  in  his  opinion,  could  not  formulat< 
an  opinion  pursuant  to  Section  22(1)  of  his  Act  and  accordingly 
make  a  recommendation  in  accordance  with  sub-section  3  thereof, 
there  is  no  obligation  on  the  Ontario  Municipal  Board  and/or  the 
Attorney  General  to  respond  to  the  Ombudsman's  "recommendation" 
in  accordance  with  the  provisions  of  Section  22(4)  of  The  Ombudsman 
Act.   That  is,  the  Attorney  General's  response  to  the  suggested 
amendment  to  The  Ontario  Municipal  Board  Act  cannot  be  considered 
by  the  Ombudsman  or  anyone  else  to  be  inadequate  or  inappropriate 
and  therefore  the  Ombudsman  cannot  seek  the  desired  result  of  his 
"recommendation"  from  the  Premier  and/or  the  Legislature  and  this 
Select  Committee.   The  Committee's  comments  referable  to  the 
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procedure  of  "informal  recommendations"  is  referenced  above 
(page  34).   The  Committee,  therefore,  makes  no  recommendation 
in  respect  of  this  matter. 

In  the  Committee's  opinion,  the  Ombudsman  made  his 
informal  "recommendation"  to  the  Attorney  General  not  so  much 
because  the  decision  of  the  Ontario  Municipal  Board  warranted 
some  steps  or  action,  but  because  the  complainant  is  perceived, 
by  the  Ombudsman's  office,  to  have  a  need  to  feel  fairly  treated 
by  being  granted  an  opportunity  for  a  re-hearing.   Whether  or 
not  the  Ombudsman  had  enough  information  to  come  to  an  opinion 
pursuant  to  Section  22  of  The  Ombudsman  Act  or  whether  other 
avenues  of  investigation  could  have  or  should  have  been  pursued, 
is  a  matter  solely  for  the  discretion  of  the  Ombudsman.   The 
Committee,  however,  will  not  in  these  circumstances,  complete  an 
investigation  so  that  an  opinion  and  recommendation  can  be  made 
or  confirmed  pursuant  to  Section  22,  nor  in  these  circumstances, 
will  it  make  any  recommendations  to  the  Legislature  in  the  terms 
and  substance  of  the  Ombudsman's  informal  recommendation. 

The  Committee  views  the  Ombudsman's  procedure  of 
"informal  recommendations"  as  a  useful  tool  consistent  with  his 
policy  of  doing  everything  possible  for  a  complainant.   However, 
a  governmental  organization  to  which  such  an  informal  recommenda- 
tion is  made  ought  not  to  be  placed  in  a  position  of  having  to 
defend  its  response  to  the  Ombudsman,  this  Committee  or  the 
Legislature . 

The  Committee  does  not  intend  these  remarks  to  be  a 
comment  on  the  merits  of  the  complaint  within  the  context  of  The 


-  46  - 

Ombudsman  Act.   It  does,  however,  recommend  to  the  Ombudsman  that 
he  re-open  this  matter  to  consider  whether  all  complaints  arising 
out  of  this  case  have  been  fully  investigated  and  to  consider 
whether  any  re-emphasis  of  investigation  might  permit  him  to 

formulate  opinions  and  make  recommendations  pursuant  to  Section 

(13) 
22  of  The  Ombudsman  Act.  *  ' 

The  Committee  has  received  a  copy  of  a  letter  from 
the  M.P.P.  representing  this  complainant  sent  to  the  Premier  on 
August  25,  1977  summarizing  the  member's  perception  of  this 
person's  complaint  and  requesting  that  the  Premier  give  favour- 
able consideration  to  the  "recommendation"  made  by  the  Ombudsman 
in  this  case.   The  member  may  have  communicated  with  the  Premier 
in  this  way  in  the  mistaken  belief  that  this  complaint  was  being 
processed  in  accordance  with  The  Ombudsman  Act  and  Section  22(4) 
in  particular. 

Responses  To  Recommendations  Made  By 
Select  Committee  In  Its  Second  Report 

In  its  Second  Report,  the  Committee  made  two  recommenda- 
tions to  the  Ministry  of  the  Attorney  General  being  Recommendation 
#11: 

"That  the  Legislative  Assembly  require  the 
Ministry  of  the  Attorney  General  in  concert 
with  the  Ministry  of  Transportation  and 
Communications,  to  effect  a  centralized 
scheme,  using  the  computer  resources  of 
the  Ministry  of  Transportation  and 
Communications,  whereby  licenses  that  have 
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been  suspended  for  the  non-payment  of 
fines  may  be  immediately  reinstated  upon 
the  payment  of  those  fines".   (page  20) 

and  Recommendation  #12  being  that: 

"The  Ministry  of  the  Attorney  General 
develop  a  centralized  scheme  for  the 
payment  of  fines  throughout  Ontario 
with  the  aid  and  assistance  of  whatever 
computer  resources  are  considered 
appropriate  and  necessary  in  the 
circumstances".   (page  21) 

In  response  to  Recommendation  #11,  a  representative  of 
the  Attorney  General's  office  advised  the  Committee  that  a  proposal 
has  been  drafted  to  centralize  the  payment  of  fines  and  also  to 
centralize  all  appropriate  records.   However,  a  proposal  has  not 
yet  been  drafted  which  would  effect  an  immediate  reinstatement  of 
a  person's  licence  upon  the  payment  of  the  outstanding  fine. 

The  Committee  commends  the  Ministry  of  the  Attorney 
General  for  its  continued  concern  and  action  in  this  area.   The 
Committee  notes,  however,  the  comments  of  the  Ministry  that  the 
implementation  of  a  process  to  immediately  reinstate  a  licence 
upon  the  payment  of  fine  would  involve  an  expenditure  of 
approximately  $1,000,000.00. 

However,  the  underlying  philosophy  of  the  Attorney 
General's  efforts  is  to  collect  the  millions  of  dollars  of  out- 
standing fines  in  this  province.   In  the  Committee's  opinion,  a 
system  which  contains  the  elements  of  an  immediate  suspension 
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for  the  non-payment  of  fines  and  the  immediate  reinstatement  for 
the  payment  of  that  fine  will  be  most  effective  in  serving  to 
reduce  the  amounts  presently  outstanding.   Accordingly,  it 
recommends  that  the  Ministry  of  the  Attorney  General  effect  a 
centralized  scheme  whereby  licences  that  have  been  suspended  for 
the  non-payment  of  fines  may  be  immediately  reinstated  upon  the 
payment  of  those  fines. 

In  response  to  the  Committee's  Recommendation  #12,  the 
Committee  was  informed  that  a  proposal  has  been  drafted  to  centraliz 
the  payment  of  fines  in  Provincial  Court  offices.   The  Committee 
commends  the  Attorney  General  and  his  office  for  its  actions  in 
this  regard  and  looks  forward  to  notification  when  the  system  has 
been  implemented. 

2.   Ministry  of  Colleges  and  Universities 

Complaint  #13  at  page  517  of  the  Ombudsman's  Second 
Report  concerns  the  issue  of  the  Ombudsman's  jurisdiction  to 
investigate  complaints  against  community  colleges.   The  Committee 
was  informed  by  the  Deputy  Minister  of  Colleges  and  Universities 
that  the  question  of  jurisdiction  has  not  been  seriously  con- 
sidered by  the  Ministry.   Rather  it  is  left  to  the  individual 
community  colleges  to  deal,  on  an  individual  basis,  with  the 
Ombudsman  in  any  given  circumstance  of  complaint. 

The  Committee  generally  does  not  take  issue  with  the 
fact  of  the  Ombudsman's  jurisdiction  in  this  area.   However  there  i: 
a  relatively  new  procedure  available  to  administrative  staff 
of  community  colleges,  being  an  appeal  to  an  arbitrator  or  an 
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arbitration  board  from  a  decision  of  the  Board  of  Governors  of 
a  community  college.   It  is  a  provision  of  this  appeal  procedure 
that  a  single  arbitrator  or  a  three  person  arbitration  board  will 
be  chosen  of  individuals  entirely  independent  from  the  community 
colleges,  the  Ministry  of  Colleges  and  Universities  and  the 
party  launching  the  appeal. 

The  Committee  is  of  the  opinion  that  the  Ombudsman  is 
without  jurisdiction  to  investigate  any  decision,  recommendation, 
act  or  omission  of  an  arbitrator  or  board  of  arbitration  in  this 
appeal  process.   The  Committee  views  this  appeal  procedure  as  one 
in  the  nature  of  a  private  arbitration  wherein  the  parties  thereto 
have  accepted  the  decision  of  the  arbitrator  or  board  as  final 
and  binding. 

3.   Ministry  of  Consumer  and  Commercial  Relations 

Complaint  #25  at  page  532  of  the  Ombudsman's  Second 
Report  deals  with  the  length  of  time  provided  under  The  Consumer 
Reporting  Act  that  credit  information  remains  in  the  possession 
of  and  is  reported  by  Consumer  Reporting  Agencies.   The  Ombudsman, 
in  his  recommendation  to  The  Ministry,  asked  that  consideration 
be  given  to  reducing  the  present  seven  year  period.   The  Deputy 
Minister  responded  to  the  Ombudsman's  recommendation  saying  that 
the  Ombudsman's  comment  on  the  limitation  period  would  be  given 
serious  consideration. 

After  hearing  from  representatives  of  the  Ombudsman's 
office  and  the  Executive  Director  of  the  Business  Practices 
Division  of  the  Ministry  of  Consumer  and  Commercial  Relations, 
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the  Committee  is  unable  to  conclude  that  any  prejudice  presently 
exists  as  a  result  of  the  present  seven  year  period,  provided 
the  information  contained  in  the  files  of  Consumer  Reporting 
Agencies  is  accurate.   However,  the  Committee  recommends  to 
the  Ombudsman  that  his  office  keep  the  Ministry  informed  of 

any  further  examples  of  perceived  hardship  to  individuals  as 

(15) 
a  result  of  the  seven  year  period     and  that  in  the  event 

the  numbers  of  complaints  does  increase,  the  Committee  recommends 

that  the  Ministry  forthwith  thereafter  effect  a  study  on  the 

merits  of  reducing  the  period  to  one  which  will  reduce  the 

degree  of  hardship  while  preserving  the  purpose  and  substance 

.r  4.U   n   •  i  ,.•    (16) 
of  the  legislation. 

(ii)  Complaint  #26  deals  with  the  ability  of  parents  to 
register  as  the  surname  of  their  newborn  or  adopted  children 
the  husband's  and  the  wife's  surname  hyphenated  in  either  order. 

The  Deputy  Registrar  General  informed  the  Committee 
that  a  package  of  legislation  amending  the  Vital  Statistics 
Act  was  expected  to  be  tabled  in  the  Legislature  by  the  Minister 
in  the  current  session.   He  advised  that  this  package  would 
include  an  amendment  deleting  the  present  requirement  of 
registration  that  the  father's  name  precede  that  of  the  mother's 
which  amendment  would  afford  the  parents  the  option  of  choosing 
the  order  of  the  surnames  and  thus  satisfy  the  Ombudsman's 
recommendation . 

The  Committee  perceives  some  urgency  to  amend  the 
Vital  Statistics  Act  in  this  way.   Accordingly,  it  recommends 
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that  the  Minister  table  during  this  current  session  the  amendment 
as  described  by  the  Deputy  Registrar  General  to  the  Committee. 


Recommendation  #20  Of  The  Select 
Committee  In  Its  Second  Report 


At  page  32  of  its  Second  Report,  the  Select  Committee 
recommended  that: 

"The  Ministry  of  Consumer  and  Commercial 
Relations  table  legislation,  as  soon  as 
possible,  to  amend  the  Vital  Statistics  Act 
to  provide  authority  in  the  Registrar  General 
to  make  a  sex  designation  change  on  the  birth 
certificate  of  a  person  who  has  successfully 
undergone  the  necessary  operative  procedures, 
containing  the  appropriate  safeguards  to  ensure 
that  the  effect  of  the  sex  designation  change 
not  be  retrospective." 

The  Ombudsman  referenced  this  particular  complaint 
and  the  recommendation  of  the  Select  Committee  in  his  Second 
Report  indicating  that  because  the  Vital  Statistics  Act  had 
not  yet  been  amended,  the  complainant  was  experiencing  hardship, 
being  unable  to  enter  into  an  intended  marriage. 

The  Deputy  Registrar  General  informed  the  Committee 
that  legislation  satisfying  the  Committee's  recommendation  and 
the  concerns  of  the  Ombudsman  would  be  tabled  in  the  current 
session  of  the  Legislature.   However,  the  Ministry  does  not 
intend  the  Legislation  to  grant  a  person  the  status  to  marry 
in  any  circumstances.   In  the  Committee's  opinion  this  legislation 
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will  create  an  undesirable  result  by  establishing  a  third  category 
of  individuals  who,  at  least  in  the  area  of  marriage,  will  have 
no  status  in  law.   The  Committee  has  not  considered  any  further 
ramifications  of  this  legislative  change.   However,  it  is  certain 
that  the  legislation  will  place  the  legal  status  of  such  persons 
in  doubt  in  other  areas.   Accordingly,  this  Committee  recommends 
that  the  Minister  introduce  legislation  clarifying  and  defining 
the  status  of  persons  affected  by  the  sex  designation  change  so 

as  to  avoid  the  creation  of  a  third  category  of  persons  in  the 

(18) 
Province  of  Ontario. 

4 .   Ministry  of  Correctional  Services 

Since  March  1977  a  new  directorate  has  been  created 
within  the  Ombudsman's  office  dealing  exclusively  with  correctional 
and  psychiatric  services.   All  cases  which  were  referenced  by 
the  Ombudsman  in  his  Second  Report  concern  the  complaints 
processed  by  his  office  before  this  new  directorate  was 
created. 

In  his  Second  Report,  the  Ombudsman  chose  to  disclose 
the  identity  of  the  penal  institutions  from  which  complaints 
emanated  and  to  which  various  recommendations  of  the  Ombudsman 
were  made.   This  disclosre  in  many  cases  of  necessity  identified, 
to  their  embarrassment,  present  and  former  staff  of  the 
Ministry  of  Correctional  Services.   The  Committee  regrets  these 
disclosures  and  recommends  to  the  Ombudsman  that  hereafter  in 
any  reports,  except  to  the  extent  he  considers  it  necessary 
pursuant  to  Section  13(2)  of  The  Ombudsman  Act,  the  identity  of 
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the  penal  institutions  from  which  complaints  originated  should 

(19) 
not  be  disclosed. 

(a)    Complaint  #27  at  page  536  was  reviewed  by  the  Committee 
for  the  purpose  of  reviewing  certain  informal  procedures  employed 
by  the  Ombudsman's  office  in  investigating  certain  complaints 
relating  to  penal  institutions,  and  for  the  purpose  of  determining 
the  possible  prejudice  befalling  persons  as  a  result  of  those 
procedures . 

At  some  time  subsequent  to  the  initial  receipt  of 
this  complaint  by  the  Ombudsman's  office,  a  representative  of 
his  staff  held  meetings  with  certain  senior  officials  of  this 
Ministry  wherein  comments  were  made  by  the  Ombudsman's  represen- 
tative as  to  the  suitability  and  competence  of  the  superintendent 
of  the  particular  institution.   This  was  done,  notwithstanding 
the  fact  that  the  person  about  whom  the  comments  were  made,  had 
no  opportunity  of  knowing  what  the  comments  were,  or  of  making 
any  response  in  respect  thereto. 

The  Committee  has  already  commented  on  this  activity 
in  its  part  of  this  Report  entitled  Operation  of  the  Office  of 
the  Ombudsman,  (page  30).   Accordingly,  the  Committee  recommends 
that  the  Ombudsman  forthwith  take  such  steps  as  are  necessary 
within  his  office  to  instruct  his  staff  to  hereafter  refrain 
from  the  type  of  comments  as  are  described  herein. 

The  Committee  is  concerned  lest  certain  individuals 
employed  at  the  time  by  the  Ministry  of  Correctional  Services 
might  have  been  prejudiced  as  a  result  of  the  manner  of  the 
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investigation  by  the  Ombudsman's  office.   Accordingly,  it  has 
instructed  its  counsel  to  interview  the  persons  affected  for  the 
purpose  of  determining  whether  in  fact  any  prejudice  had  been 
suffered.   The  Committee  intends  to  report  to  the  Legislature  and 
the  Ombudsman  on  those  interviews  and  the  conclusions  reached  by 
its  counsel. 

(b)    Complaint  #35  at  page  545  of  the  Ombudsman's  Report 
raises  the  issue  of  the  limitations  imposed  on  the  representatives 
of  the  Ministry  in  their  ability  to  grant  temporary  absence  passes 
to  inmates.   The  Deputy  Minister  of  Correctional  Services  informed 
the  Committee  that  the  regulations  governing  the  granting  of 
temporary  absence  passes  are  worded  in  such  a  way  that  individual 
interpretation  and  application  by  Ministry  representatives  is 
possible  with  resultant  inconsistency  of  treatment.   The  Deputy 
Minister  has  taken  steps  to  rectify  this,  recognizing  that  a  great 
deal  of  inconsistency  can  be  alleviated  by  educating  all  appropriat 
members  of  his  administrative  staff  in  the  breadth  and  scope  of  the 
regulations  in  question. 

The  Committee  commends  the  Deputy  Minister  for  recognizii 
this  problem  and  for  taking  very  positive  steps  to  keep  any 
inconsistency  of  treatment  in  this  area  to  a  minimum.   To  assist 
the  Deputy  Minister  the  Committee  recommends  that  he  and  his  Minist 
undertake  a  continuing  educative  program  for  the  administrative 
staff  who  issue  temporary  absence  passes  so  that  the  regulations 

can  be  interpreted  as  consistently  and  as  equitably  as  possible 

,-u  (21) 

over  the  entire  province. 


-  55  - 


Response  To  Recommendations  Of  The 
Committee  In  Its  Second  Report 

The  Select  Committee  in  its  Second  Report  addressed 
two  recommendations  to  the  Ministry  of  Correctional  Services  to 
which  responses  have  been  received  from  the  Deputy  Minister. 
These  recommendations  are: 

#13        "A  clear  policy  of  the  Ministry  of  Correctional 
Services  is  required  to  provide  for  the 
superintendent  or  his  appropriate  designate 
to  conduct  a  hearing  in  respect  of  disruptive 
behaviour,  as  soon  as  possible  subsequent  to 
the  actual  behaviour,  so  that  the  time  spent 
by  an  inmate  in  segregation  before  a  hearing  is 
minimum  in  the  circumstances.   Such  a  hearing 
should  be  conducted  within  twenty-four  hours 
of  the  event.   Appropriate  amendments  should 
be  made  to  the  regulations  under  the  Ministry 
of  Correctional  Services  Act  to  provide  that, 
at  all  times,  someone  is  present  at  the 
institution  with  the  authority  to  conduct  such 
a  hearing".   (page  24) 

#14        "The  Ministry  of  Correctional  Services  be 

required  to  inform  all  inmates  in  provincial 

Correctional  Institutions  of  the  expansion 

of  OHIP  coverage  available  to  inmates,  by 

means  additional  to  its  information  booklet".   (page  25) 
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In  response  to  Recommendation  #13,  the  Deputy  Minister 
informed  the  Committee  that  a  review  of  this  process  is  continuing. 
However,  the  Deputy  Minister  expected  a  final  decision  imminently 
that  would  include  in  all  cases  a  senior  staff  member  of  the 
particular  institution  conducting,  within  twenty-four  hours  of 
the  event,  a  form  of  "preliminary"  hearing.   The  Committee  comments 
the  Ministry  for  its  action  in  this  regard  and  recommends  that 

this  policy  review  be  completed  and  that  a  new  policy  satisfying 

(22) 
the  terms  of  Recommendation  #13  be  effected  as  soon  as  possible. 

In  response  to  Recommendation  #14,  the  Deputy  Minister 
informed  the  Committee  that  all  appropriate  steps  have  been  taken 
to  provide  inmates  in  provincial  Correctional  Institutions  with 
information  concerning  the  expansion  of  OHIP  coverage.   The 
Committee  commends  the  Ministry  for  its  quick  and  positive 
response  to  this  recommendation. 

5 .   Ministry  of  Education 

Complaint  #47  at  page  562  of  the  Second  Report  deals 
with  the  perceived  need  by  the  Ombudsman  for  a  more  comprehensive 
insurance  policy  available  to  students  in  Ontario  which  would 
provide  benefits  to  injured  students,  compensating,  where 
appropriate,  for  a  loss  of  future  earning  power. 

In  response  to  the  Ombudsman's  recommendation,  the 
representatives  of  the  Ministry  of  Education  held  meetings  with 
representatives  of  the  Canadian  Association  of  Accident  and 
Sickness  Insurers  regarding  the  possibility  of  the  creation  of  a 
policy  to  provide  benefits  as  described  to  students  who  sustained 
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injuries  in  the  case  of  pure  accident  as  a  result  of  participation 
in  shop  classes  and  in  organized  athletic  activities.   The  repre- 
sentatives of  the  insurance  industry  informed  the  Ministry  that 
it  was  impossible  to  write  a  policy  in  the  form  recommended  by  the 
Ombudsman.   However,  they  suggested  as  an  alternative,  that  a 
policy  be  considered  that  would  provide  very  substantial  accident 
benefits,  on  a  lump  sum  basis,  reasonably  consistent  with  the  kind 
of  award  that  might  be  given  by  a  court.   The  representatives  of 
the  insurance  industry  informed  the  Ministry  that  further  discussion 
and  information  is  required  respecting  the  nature  and  substance 
of  this  coverage  before  it  could  prepare  and  submit  a  meaningful 
proposal. 

The  Committee  is  of  the  opinion  that  coverage  of  this 
type  offered  to  all  students  in  any  educational  institution  in 
Ontario  is  desirable.   The  Committee  notes  that  certain  repre- 
sentatives of  the  Ministry  of  Education  share  the  Committee's  views 
and  have  recommended  that  the  matter  be  pursued  with  the  insurance 
industry.   Accordingly,  the  Committee  recommends  that  the  Ministry 
of  Education  forthwith  pursue  its  discussions  with  the  insurance 
industry  and  other  interested  parties  for  the  purpose  of  developing 
an  appropriate  contract  of  insurance  in  the  indemnity  type  at  a 
realistic  premium  which  would  adequately  compensate  a  pupil  for 

injuries  sustained  in  the  case  of  pure  accident  as  a  result  of 

(23) 
participation  in  shop  classes  and  in  organized  athletic  activities. 

6 .   Ministry  of  Government  Services 

Complaint  #57  at  page  578  of  the  Second  Report  raises 
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the  issue  of  the  limitation  presently  placed  upon  the  current 
earnings  of  a  former  provincial  civil  servant  without  that  person 
suffering  a  reduction  in  superannuation  benefits.   The  present 
provisions  of  the  Public  Service  Superannuation  Act  provide  that 
a  superannuate ' s  total  earnings  (pension  and  salary  combined)  may 
not  surpass  the  average  of  his  or  her  last  three  months*  earnings 
before  retirement  from  the  civil  service.   The  Chairman  of  the 
Civil  Service  Commission  informed  the  Committee  that  the  Ministry 
has  approved  an  amendment  to  the  Public  Service  Superannuation 
Act  which  would  remove  this  restriction  on  total  earnings.   The 
amendments  provide  that  a  pension  would  only  be  suspended  if  that 
person  again  became  a  contributor  to  the  pension  plan. 

The  Committee  is  of  the  opinion  that  this  limitation 
on  current  earnings  ought  to  be  removed  as  soon  as  possible. 
Accordingly,  it  recommends  that  the  Minister  of  Government  Services 

table  the  appropriate  legislation  in  the  Legislature  during  this 

(24) 
current  session. 

7.   Ministry  of  Housing 

Complaint  #84  at  page  625  of  the  Second  Report  raises 
the  issue  of  whether  the  Office  of  the  Ombudsman  is  being  used 
unnecessarily  for  any  reason  by  members  of  the  legal  profession. 
The  Committee  noted  at  least  three  other  complaints  in  the 
Ombudsman's  Report  wherein  a  lawyer  was,  in  some  degree,  involved 
in  the  Ombudsman's  process  on  behalf  of  his  client  in  respect  of 
the  particular  complaint.   The  Committee  also  noted  comments 
by  some  members  of  the  Ombudsman's  staff  that  there  have  been 
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occasions,  not  necessarily  referenced  in  the  Second  Report, 
wherein  they  have  suspected  lawyers  have  used  the  facilities 
of  the  Ombudsman's  office  seeking  certain  results  which  should 
have  and  could  have  been  obtained  by  the  lawyer  directly  on 
behalf  of  his  or  her  client. 

With  respect  to  the  four  cases  noted  by  the  Committee 
in  the  Ombudsman's  Second  Report,  it  found  no  evidence  that  the 
lawyer  in  each  case  used  the  office  and  facility  of  the  Ombudsman 
in  any  improper  way. 

The  Committee  hopes  that  no  member  of  the  legal 
profession  would  unnecessarily  or  improperly  employ  the  services 
of  the  office  of  the  Ombudsman  for  matters  properly  within  the 
category  of  legal  services  whether  or  not  a  fee  is  ultimately 
charged  to  the  client  and  whether  or  not  the  Ombudsman's  office 
is  given  credit  for  the  result  obtained.   The  facilities  of  the 
Ombudsman's  office  are  already  taxed  to  an  extreme  without  members 
of  the  legal  profession  delegating,  to  the  Office  of  the  Ombudsman, 
matters  which  are  within  their  responsibility  and  competence. 

8 .   Ministry  of  Labour 

Complaint  #91  at  page  635  of  the  Ombudsman's  Second 
Report  raises  the  issue  of  the  Ombudsman's  jurisdiction  over  the 
Human  Rights  Commission. 

In  March  of  1976  the  Commission  received  an  independent 
legal  opinion  that  the  Ombudsman  has  jurisdiction  to  review 
decisions,  recommendations,  acts  or  omissions  of  the  Ontario 
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Human  Rights  Commission.   However,  that  opinion  was  only  directed 
to  the  general  question  of  jurisdiction.   In  fact  the  Executive 
Director  of  the  Commission  informed  the  Committee  that  the  Human 
Rights  Commission  is  still  not  certain  of  the  extent  of  the 
Ombudsman's  jurisdiction  in  a  specific  sense  having  regard  to  the 
public  nature  of  the  people  who  comprise  the  Commission. 

The  Committee  does  not  wish  to  make  any  recommendation 
respecting  the  present  status  of  the  Ombudsman's  jurisdiction 
over  this  Commission.   It  does,  however,  wish  to  inform  the 
Legislature  and  the  Ombudsman  that  the  question  of  jurisdiction 
in  all  areas  relating  to  the  Human  Rights  Commission  is  by  no 
means  settled  and  will  be  a  matter  of  future  review  by  the  Committe* 
particularly  if  as  and  when  all  or  some  of  the  recommendations  of 
the  Ontario  Human  Rights  Commission  contained  in  its  recent  report 
dated  July,  1977  are  implemented. 

9 .   Ministry  of  Health 

Complaint  #69  at  page  598  of  the  Ombudsman's  Second 
Report  concerns  the  issue  of  the  adequacy  of  the  Ministry's  policy 
of  "escorted  privileges"  afforded  to  patients  at  a  particular 
psychiatric  facility  in  the  province.   The  Ombudsman  concluded, 
after  his  investigation  of  this  matter,  that  the  actions  of  the 
Ministry  were  appropriate  in  the  circumstances.   That  notwithstandi] 
the  Ombudsman  made  a  recommendation,  which  the  Committee  views  to 
be  on  the  level  of  an  "informal  recommendation",  that  the  policy 
of  escorted  privileges  be  reviewed  to  determine  what  measures 
could  be  taken  to  ensure  that  a  patient  on  those  privileges  does 
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not  leave  the  hospital  unattended,  and  to  ensure  that  the  patient's 
whereabouts  are  known  to  the  staff  at  all  times.   The  Deputy 
Minister  of  Health  responded  to  the  Ombudsman's  recommendation 
positively  by  asking  officials  of  the  Ministry  to  address  themselves 
to  the  recommendation  and  report  to  him  thereafter.   Shortly  after 
this  initial  response  from  the  Deputy  Minister,  he  informed  the 
Ombudsman  that  during  the  course  of  the  Ministry's  continuing 
review  of  its  policy  related  to  escorted  privileges  a  number  of 
"mechanical  difficulties"  had  been  perceived.   At  that  time  the 
Deputy  Minister  advised  the  Ombudsman  he  would  be  responding  to 
him  again  outlining  the  specifics  of  the  new  program  when  finalized 
and  implemented. 

The  Ombudsman  immediately  after  receiving  that  communi- 
cation and  before  the  Deputy  Minister  had  again  responded  to  him, 
dispatched  one  of  his  investigators  to  the  psychiatric  facility 
to  "investigate"  the  matter  of  the  "mechanical  difficulties" 
described  by  the  Deputy  Minister.   As  a  result  of  that  investigator's 
attendance  at  the  facility,  a  letter  was  addressed  directly  to  the 
Administrator  by  the  Ombudsman's  office  suggesting  revision  of 
certain  specific  matters.   As  of  the  date  the  Ombudsman  tabled  his 
report  with  the  Speaker,  the  Deputy  Minister  of  Health  had  not  made 
any  further  response  to  the  Ombudsman  respecting  the  Ministry's 
study  and  implementation  of  any  new  procedure. 

Representatives  of  the  Ministry  of  Health  advised  the 
Committee  that  a  new  and  more  detailed  policy  is  now  in  force 
which  is  designed  to  keep  the  risks  of  incidents  to  patients 
afforded  such  privileges  to  a  minimum.   The  Ministry  represen- 


-  62  - 


tatives  also  advised  the  Committee  that  this  procedure  is  capable 
of  application  to  all  psychiatric  facilities  in  the  province  and 
not  just  the  particular  one  to  which  the  Ombudsman's  recommendation 
was  addressed. 

The  Committee  commends  the  Ministry  of  Health  for  its 
quick  and  positive  response  to  the  Ombudsman's  recommendation  in 
this  area.   The  Committee  is  also  impressed  with  the  Ministry's 
observations  that  the  new  procedure  is  capable  of  general  application 
Accordingly,  the  Committee  recommends  that  the  Ministry  of  Health 
forthwith  formulate  procedures  in  this  area  of  the  type  and  nature 
of  the  procedure  presently  in  force  at  the  particular  psychiatric 
hospital,  for  general  application  in  psychiatric  hospitals  throughou 
Ontario. 

The  Committee  is  concerned  with  the  apparent  re-investi- 
gation of  the  very  subject  matter  of  the  Ombudsman's  recommendation 
to  which  the  Deputy  Minister  and  his  staff  were,  at  the  same  time, 
preparing  a  full  and  appropriate  response.   In  the  Committee's 
opinion,  actions  by  the  Ombudsman's  office  of  this  nature  might 
be  interpreted  by  the  governmental  organization  as  an  expression 
of  distrust  or  lack  of  confidence  in  its  ability  to  adequately  or 
appropriately  take  action  in  response  to  the  Ombudsman's  recommen- 
dation.  Accordingly,  the  Committee  recommends  that  in  the  future, 
during  the  period  of  time,  provided  that  it  is  reasonable,  that  the 
Ombudsman  is  waiting  upon  action,  steps  or  response  from  a  govern- 
mental organization  to  a  recommendation  made  by  him,  no  further 
acts  in  the  nature  of  investigations  of  the  particular  complaint 
be  undertaken  by  his  office  without  the  express  knowledge  of  the 
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(26) 
head  of  the  governmental  organization  in  question. 


10.   Ministry  of  Natural  Resources 

Complaint  #100  at  page  652  of  the  Ombudsman's  Second 
Report  deals  with  issues  arising  out  of  the  imposition  by  the 
Ministry  of  Natural  Resources  of  length  restrictions  and  number 
restrictions  of  certain  fish  which  can  be  caught  by  commercial 
fishermen  in  Lake  Erie.   The  Ombudsman's  office  undertook  and 
extensive  investigation  involving  at  least  nine  members  of  his 
staff  and  in  excess  of  400  hours.   As  a  result  of  this  investi- 
gation, the  Ombudsman,  after  discussions  with  Ministry  officials, 
made  eleven  recommendations  to  the  Minister  of  Natural  Resources, 
which  the  Minister  accepted  as  supportive  of  the  Ministry's 
activities  or  planned  activities  in  the  area.   The  Committee  noted 
that  the  majority  of  these  recommendations  addressed  themselves  to 
matters  to  which  the  Ministry  had  already  considered  and  had 
formulated  to  some  degree,  its  own  policies. 

The  Committee  is  uncertain  as  to  the  affect,  if  any, 
that  the  Ombudsman's  investigation  and  recommendations  has  had 
and  will  continue  to  have  on  the  ultimate  resolution  of  the 
difficulties  experienced  by  the  commercial  fishermen  in  Lake  Erie. 
However,  what  may  be  more  important  is  that  the  commercial  fishermen 
who  sought  the  assistance  of  the  Ombudsman,  have  the  sense  that  the 
Ombudsman  performed  and  will  continue  to  perform  a  very  valuable 
function  for  them.   In  the  Committee's  opinion,  it  is  extremely 
important  that  when  a  member  or  members  of  a  group  perceive 
themselves  wronged  by  a  governmental  organization  that  they  have 
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the  confidence  that  the  Ombudsman's  office  will,  in  some  way, 
assist  it  and  contribute  to  the  resolution  of  their  plight.   In 
this  respect  the  Committee  commends  the  Ombudsman  for  the  fact 
of  his  involvement  on  behalf  of  these  individuals. 

11.   Workmen's  Compensation  Board 

In  its  Second  Report  to  the  Legislature,  this  Committee 
addressed  six  (6)  recommendations  to  the  Workmen's  Compensation 
Board  to  which  the  Board  has  responded.   These  recommendations  are 
as  follows : 

#2         ''The  Legislature  require  the  Workmen's 
Compensation  Board  to  print  the  Board's 
pamphlet  entitled  "Information  About  The 
Appeal  Procedure"  in  the  same  five  languages 
as  its  "Claim  Information"  booklet",  (page  9) 

#3  "The  Legislature  require  the  Workmen's 

Compensation  Board  to  prepare  a  separate 
booklet  or  information  circular  in  the 
same  five  languages  to  be  forwarded  to 
all  claimants  along  with  the  form  HI 
letter  and  containing  a  description  of  the 
Board's  appeal  process  and  the  procedures 
required  thereby,  based  on  the  document 
tabled  with  the  Committee  by  the  Vice- 
Chairman  of  Appeals  and  attached  as  Schedule 
"C"  to  this  Report".   (page  10) 
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#4  "The  booklet  or  information  circular  should 

also  contain  a  very  clear  and  obvious  statement 
that  if  the  claimant  does  not  understand  any 
matter  of  the  process  or  the  procedures 
described,  he  or  she  should  communicate  with 
identified  individuals  within  the  Workmen's 
Compensation  Board".   (page  10) 

#5  "The  Workmen's  Compensation  Board  review  its 

policy  regarding  disclosure  of  its  file  to 
a  claimant  personally,  with  a  view  to  its 
amendment  to  a  policy  of  complete  and  full 
disclosure  to  the  claimant".   (page  11) 

#7         "The  Ombudsman  and  the  appropriate  Workmen's 
Compensation  Board  Commissioners  immediately 
commence  discussions  for  the  purpose  of 
arriving  at  a  mutually  satisfactory  working 
relationship".   (page  12) 

#9         "The  Workmen's  Compensation  Board  make 
available  to  the  Ombudsman's  office  all 
appropriate  Commissioners,  Appeals 
Administrators  and  operating  staff  for  the 
purpose  of  providing  information  relating 
to  any  matter  that  is  being  investigated  by 
the  Ombudsman".   (page  14) 

The  Committee  wishes  at  this  time  to  commend  the 
Workmen's  Compensation  Board  for  the  manner  in  which  it  has 
responded  to  the  Committee's  recommendations.   In  every  case,  the 
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Board  Commissioners  have  given  serious  consideration  to  the 
Committee's  recommendations  and  where  it  was  considered 
appropriate  or  practical,  steps  have  been  taken  to  satisfy  the 
substance  of  those  recommendations. 

In  response  to  the  Committee's  Recommendation  #2,  the 
Board  as  early  as  June  1977  informed  the  Committee  that  the 
pamphlet  referred  to  therein  has  been  translated  into  the  five 
languages  as  recommended. 

In  response  to  the  Committee's  Recommendations  #3  and 
#4,  the  Board  as  early  as  June  1977  accepted  in  principle  the 
Committee's  recommendation  that  a  pamphlet  dealing  with  claims 
and  appeal  processes  should  be  prepared  and  sent  out  with  the  HI 
letter  or  at  the  same  time  as  the  HI  letter  is  mailed.   However, 
the  Board  has  not  as  yet  prepared  such  a  pamphlet.   This  is 
primarily  due  to  the  fact  that  the  Workmen's  Compensation  Board 
has,  since  the  Committee's  Second  Report,  been  studying  and 
considering  changes  to  its  appeal  process.   Changes  have  finally 
been  approved  by  the  Board  Commissioners  as  at  September  13,  1977 
for  implementation  hopefully  by  November  1977. 

The  Committee  notes,  however,  that  whereas  in  June  1977 
the  Vice-Chairman  of  Appeals  anticipated  that  the  changes  to  the 
appeals  process  would  be  substantial,  the  changes  have  only  been 
minor  in  nature.   The  amendments  establish  a  first  level  of  appeal 
consisting  of  appeals  adjudicators  appointed  by  the  Board  given  the 
right  to  make  decisions  from  the  Board  file,  the  right  to  conduct 
such  investigations  and  hearings  as  may  be  required  and  render 
decisions,  or  refer  the  matter  to  an  appeal  board  for  hearing  and 
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decision.   It  is  further  provided  in  the  appeal  amendments  that 
in  any  case  where  the  appeals  adjudicator  concludes  from  the 
review  of  the  file  that  the  appeal  should  be  referred  directly 
for  an  appeal  board  hearing  he  will  advise  the  parties  concerned 
in  writing  giving  the  reasons.   If  the  appellant  or  his  repre- 
sentative requests  that  an  appeals  adjudicature  hearing  be  held 
in  any  event,  this  will  be  done. 

Representatives  of  the  Workmen's  Compensation  Board 
have  expressed  concern  that  strict  implementation  of  Recommendations 
#3  and  #4  in  its  Second  Report  distributed  at  the  beginning  of  the 
process  of  a  compensation  claim  might  invoke  a  negative  atmosphere 
in  the  mind  of  the  claimant  as  to  the  whole  process  of  compensation 
before  any  decision  has  in  fact  been  made  respecting  the  person's 
claim.   Representatives  of  the  Board  suggested  to  the  Committee 
that  a  booklet  be  distributed  only  to  those  persons  who  have 
received  a  decision  of  the  Board  which  may  be  subject  to  appeal 
thus  reducing  the  number  of  booklets  to  be  distributed  by  approxi- 
mately 85%. 

However,  the  Committee  remains  of  the  opinion  that  a 
booklet  of  the  type  as  contemplated  by  Recommendation  #3  and 
Recommendation  #4  in  its  Second  Report  should  still  be  distributed 
to  as  many  persons  affected  by  the  Board's  process  as  possible  and 
as  early  in  the  process  of  compensation,  as  possible.   However, 
the  Committee  sees  merit  in  the  Board's  concern  that  a  booklet 
totally  about  appeals,  distributed  at  the  beginning  of  a  claim, 
might  in  the  minds  of  some  persons,  create  a  negative  atmosphere 
which  would  affect  the  person's  perception  of  the  whole  process. 
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Accordingly,  the  Committee  recommends  that  the  booklet  or 
information  circular  referred  to  in  Recommendations  #3  and  #4 
of  its  Second  Report  be  expanded  to  include  a  description  and 
explanation  of  the  entire  process  of  Workmen's  Compensation  in 

Ontario  and  that  such  booklet  be  distributed  to  all  persons 

(27) 
receiving  the  Board's  form  HI  letter.      In  making  this 

recommendation,  the  Committee  also  recommends  that  the  Workmen's 

Compensation  Board  consider  whether  its  booklet  entitled  "Claims 

Information  For  Employees  +  Employers"  is  no  longer  necessary. 

In  response  to  Recommendation  #5  of  the  Committee's 
Second  Report,  the  Vice-chairman  of  Appeals  informed  the  Committee 
that  a  independent  legal  opinion  has  been  obtained  which  has  yet 
to  be  fully  considered  and/or  implemented  by  the  Board  Commissioners. 
The  Committee  recommends  that  the  Workmen's  Compensation  Board 

complete  its  review  of  its  policy  regarding  disclosure  of  its  file 

(29) 
to  a  claimant  personally,  as  quickly  as  possible.      In  reviewing 

this  policy  the  Committee  wishes  to  advise  the  Board  that  in  its 

opinion,  a  policy  of  disclosing  a  file  to  some  individuals  and  not 

to  others  cannot  be  reconciled  with  any  reasons  the  Board  has 

given  to  date.   For  example,  if  an  employer's  lawyer  is  able  to 

review  the  Board  file  personally  then,  at  the  very  least,  the 

employee  whose  injury  is  the  subject  of  appeal  should,  if  he  is 

not  represented,  have  an  opportunity  of  reviewing  the  Board's  file 

on  his  own.   In  fact,  to  disclose  a  file  to  counsel  for  an  employer 

and  not  to  an  employee  puts  the  employer  at  a  distinct  advantage 

in  the  appeal  process  and  is,  in  this  Committee's  opinion,  a  denial 

of  natural  justice  to  the  employee. 

In  response  to  Recommendations  #7  and  #9  of  the  Committee's 
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Second  Report,  the  representatives  of  the  Board  confirmed  that 
meetings  have  in  fact  taken  place  between  the  Board  and  the  Ombudsman's 
office  which  has  resulted  in  an  improvement  in  the  working  relation- 
ship and  which  has  satisfied  the  need  perceived  by  the  Ombudsman  to 
obtain  information  emanating  from  Appeals  Commissioners,  Appeals 
Administrators  and  operating  staff. 

At  page  11  of  the  Committee's  Second  Report,  it  referenced 

a  study  group  within  the  Workmen's  Compensation  Board  which  was 

at  the  time  studying  the  entire  appeal  process.  As  a  result,  the 
Committee  agreed  that: 

"it  would  serve  no  useful  purpose  for  the 
Committee  to  make,  at  this  time,  any  detailed 
findings  and  recommendations  concerning  those 
appeal  procedures  before  the  Board  has 
completed  its  internal  study  and  had  an 
opportunity  to  implement  all  appropriate 
recommendations  in  connection  therewith" . 

Since  that  time  the  group  has  completed  its  study  and 
made  certain  recommendations  for  change  to  the  Board  Commissioners. 
Annexed  hereto  as  Schedule  " E"  is  the  totality  of  the  report  and 
recommendations  made  by  the  study  group  to  the  Commissioners. 

In  addition,  the  Board's  representatives  have  held 
discussions  with  various  private  interest  groups  on  the  substance 
of  the  group's  recommendations  before  the  final  decision  was  taken 
by  the  Board's  Commissioners.   The  Commissioners  ultimately  rejected 
the  recommendations  made  by  the  group  and  referred  the  matter  to 


-  70  - 

the  Commissioners  of  Appeal  to  work  as  a  committee  to  develop 
proposals  for  a  revised  two  level  system  of  apoeals.   This  was 
done  and  it  is  in  the  substance  as  set  out  above  (page  66)  to 
become  effective  sometime  in  November,  1977. 

Now  that  the  Board's  internal  study  referable  to  its 
appeal  procedure  has  been  completed  the  Committee  now  intends  to 
commence  its  consideration  and  review  of  the  Ombudsman's  comments 
in  his  First  Annual  Report  as  to  the  complexity  of  the  Board's 
appeal  procedure.   As  a  first  step  it  wishes  to  draw  all  members' 
attention  to  Schedule  "E"  of  this  Report  being  the  recommendations 
made  by  the  Appeal's  Commissioners  to  the  Board  which  formed  the 
basis  of  discussion  with  interest  groups  as  referenced  above.   All 
members  of  the  House  are  invited  to  review  this  material  and  to 
provide  the  Committee  with  their  comments  on  what  merits,  if  any, 
are  perceived  by  these  recommendations.   The  Committee  further 
intends  to  review  these  recommendations  with  members  of  the  Board 
at  the  earliest  appropriate  date.   It  is  noted  that  the  amendments 
recommended  by  the  study  groups  would  in  its  opinion  meet  certain 
objectives  as  set  out  at  pages  5  and  6  of  that  part  of  Schedule  "E 
identified  as  Appendix  1  of  the  report  and  recommendations  to  the 
Commissioners  to  the  corporate  board  with  respect  to  the  appeal's 
system.   The  Committee  recommends  that  the  Workmen's  Compensation 
Board  consider  and  report  to  this  Committee  whether  the  apoeal 
system  as  amended  will  serve  to  satisfy  the  substance  of  the 
objectives  intended  by  the  Board's  study  group  of  the  one  level 
system  as  recommended. 

Complaint  #132  at  page  697  of  the  Ombudsman's  Second 
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Report  deals  with  three  issues  as  perceived  by  the  Ombudsman's 
office.   Firstly,  whether  or  not  the  particular  complainant  was 
required  to  repay  monies  to  the  Workmen's  Compensation  Board 
overpaid  by  it  and  secondly,  whether  the  Workmen's  Compensation 
Act  provides  the  authority  for  the  recovery  of  overpayments  by 
the  Workmen's  Compensation  Board.   During  the  course  of  the 
Ombudsman's  investigation  a  third  issue  presented  itself  concerning 
certain  miscalculations  made  by  the  Workmen's  Compensation  Board 
of  the  amount  of  benefits  payable  to  a  great  number  of  persons, 
all  of  which  has  resulted  in  overpayments  being  made. 

The  Ombudsman,  after  completing  his  investigation, 
concluded  that  sufficient  doubt  existed  respecting  the  Board's 
authority  to  recover  an  overpayment  to  warrant  either  an  application 
to  the  Supreme  Court  of  Ontario  for  clarification  or  amending 
legislation  by  the  Legislature.   The  Board,  on  the  other  hand, 
remains  of  the  view  that  Part  1  of  the  Workmen's  Compensation  Act 
not  only  gives  the  Board  authority  to  collect  overpayments  but 
imposes  a  duty  to  do  so.   The  Board  is  not  certain  that  it 
possesses  statutory  authority  to  write  off  any  overpayments 
because  of  the  obligation  incumbent  upon  it  under  Part  1  of  that 
Act  to  maintain  the  accident  fund. 

The  Committee  is  of  the  opinion  that  there  does  presently 
exist  authority  under  The  Workmen's  Compensation  Act  for  the  Board 
to  recover  any  overpayments  made  to  a  workman.   Having  regard  to 
the  Board's  obligation  to  maintain  the  accident  fund  it  probably 
does  not  have  authority  under  the  Act  to  write  off  any  overpayment. 
The  question  of  whether  the  Workmen's  Compensation  Board  ought 
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to  have  the  authority  to  write  off  overpayments  is  a  matter 
which  ought  to  be  considered  in  light  of  its  obligation  to  main- 
tain the  accident  fund  in  accordance  with  the  provisions  of 
Section  84  of  The  Workmen's  Compensation  Act. 

The  Committee  concurs  with  the  view  that  the  statute 
ought  to  be  amended  in  such  a  way  as  to  clearly  set  out  the  Board's 
authority  in  respect  to  the  recovery  of  and  the  writing  off  of 
the  overpayments  made  to  workmen.   Accordingly,  the  Committee 
recommends  that  the  Workmen's  Compensation  Board  in  conjunction 
with  the  Ministry  of  Labour  forthwith  cause  an  appropriate  amendment 

or 

to  be  tabled  in  the  Legislature  to  The  Workmen's  Compensation  Act. 

The  Committee  is  also  concerned  with  respect  to  the 
Board's  present  practice  of  collecting  overpayments  from  claimants. 
The  practice  of  forwarding  a  "form  of  letter"  letter  to  the 
claimant  advising  of  the  amount  of  overpayment  and  demanding  the 
repayment  forthwith  is  in  this  Committee's  opinion  insensitive 
to  the  situation  of  that  particular  claimaint  and  in  the  circum- 
stances where  the  overpayment  is  entirely  the  fault  of  the  Board, 
without  justification. 

The  Committee  was  assured  by  representatives  of  the 
Workmen's  Compensation  Board  that  they  would  review  their  policy 
immediately  with  a  view  to  implementing  administrative  procedures 
more  sensitive  to  the  individual  concerned.   Accordingly,  the 
Committee  recommends  that  the  Workmen's  Compensation  Board  effect 
changes  in  its  procedures  for  the  recovery  of  overpayment  and 
that  those  procedures  contain  provisions  wherein  the  particular 
circumstances  of  the  workman  is  considered  and  that  the 
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arrangements,  if  any,  for  repayment  of  monies  be  tailored  to 

(32) 
the  workman's  particular  ability  to  repay. 

The  method  of  recovery  should  not  be  standardized 
and  should  not  necessarily  come  from  future  benefits  paid  to  the 
worker  by  the  Board.   The  manner,  if  any,  of  repayment  should 
depend  on  a  number  of  circumstances  including  the  reasons  for 
the  overpayment,  the  amount  thereof  and  the  person's  present 
ability  to  repay.   In  situations  where  the  overpayment  is  as  a 
result  of  a  Workmen's  Compensation  Board  error,  the  person  affected 
should  not  be  placed  in  a  punitive  position  respecting  any  repayment 
arrangements. 

Notwithstanding  that  the  Ombudsman's  office  investigated 
three  separate  issues  arising  out  of  the  complaint,  in  fact  only 
two  issues  were  the  subject  matter  of  recommendations  and  only 
two  issues  were  reported  in  the  Ombudsman's  summary  in  his  Second 
Report.   It  appears  that  during  the  course  of  the  investigation 
the  Ombudsman's  office  confirmed  with  representatives  of  the 
Workmen's  Compensation  Board  that  as  a  result  of  the  Board's 
calculation  of  benefits  payable  to  workmen  under  the  provision  of 
Sections  39,  41(a)  and  4  3(a)  of  The  Workmen's  Compensation  Act, 
overpayment  of  benefits  have  been  paid  to  a  large  number  of  persons 
in  Ontario.   It  appears  to  the  Committee  that  the  Ombudsman  decided 
not  to  investigate  this  third  issue  any  further  or  make  any  formal 
recommendation  to  the  Workmen's  Compensation  Board  in  respect 
thereto. 

It  is  not  clear  to  the  Committee  when  this  decision  was 
taken  or  whether  it  was  pursuant  to  any  of  the  provisions  of 
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Section  18  of  The  Ombudsman  Act.   It  is  also  not  clear  to  the 
Committee  when  or  whether  the  Ombudsman  decided  this  issue  was 
not  sufficient  to  warrant  an  investigation  pursuant  to  Section 
15(2)  "of  his  own  motion".   The  Committee  is  concerned  that 
the  Ombudsman  may  not  have  completed  his  functions  under  the 
Act  with  respect  to  this  third  issue  notwithstanding  that  it  may 
very  well  be  capable  of  "affecting  any  person  or  a  body  of  persons 
in  his  or  its  personal  capacity".   The  Committee  is  also  concerned 
that  the  reasons  why  the  investigation  was  not  completed  are 
not  described  in  the  Ombudsman's  Second  Report.   Accordingly, 
the  Committee  recommends  that  the  Ombudsman,  in  his  next  report, 
state  the  reasons  why  he  decided  not  to  investigate  this  matter 

4=    4-1,       (33) 

further. 

(b)   Recommendations  Made  By  The  Ombudsman  To 

Governmental  Organizations  Which  Were  Denied 

The  Committee  earlier  commented  (page  36)  on  the 
Ombudsman's  practice  with  respect  to  these  four  recommendations 
wherein  they  were  referred  directly  to  the  Legislature.   The 
Committee  will  not  be  making  any  recommendations  to  the  Legis- 
lature that  the  recommendations  made  by  the  Ombudsman  in  each  of 
these  cases  be  in  some  way  implemented  by  the  governmental 
organization  in  question. 

However,  in  the  Committee's  opinion,  it  would  not  be 
fulfilling  its  obligation  to  the  Legislature  and  to  the  people 
of  the  Province  of  Ontario  if  it  did  not  comment  further  on  these 
cases  individually  making  such  recommendations  as  it  deemed 
appropriate. 


-  75  - 


12.   Ministry  of  Government  Services 

In  Complaint  #60  at  page  581  of  the  Ombudsman's  Second 
Report  the  Ombudsman  made  a  recommendation  to  the  Ministry  of 
Government  Services  that  it  pay  a  particular  complainant  a  fixed 
sum  of  money  for  losses  and  legal  expenses  incurred  as  a  result 
of  certain  actions  of  the  Ministry  which  in  the  Ombudsman's  opinion, 
directly  attributed  to  those  losses  and  legal  expenses.   The  Ministry 
of  Government  Services  purchased  from  a  third  party  a  piece  of  land 
which  this  particular  complainant  had  previously  orally  agreed  to 
purchase  from  the  third  party.   The  Ministry  representative  negotiated 
the  purchase  of  the  land  with  full  knowledge  of  the  previous  oral 
agreement. 

After  receiving  the  Ombudsman's  recommendation  the  Deputy 
Minister  of  Government  Services  obtained  an  opinion  from  the  Deputy 
Attorney  General  that  on  his  interpretation  of  Sections  11  and  12 
of  The  Audit  Act  and  Section  23  of  The  Financial  Administration 
Act,  which  sections  are  annexed  to  this  Report  as  Schedule  "F" 
there  is  no  authority  for  a  Ministry  to  make  an  ex  gratia  payment 
to  persons  on  the  authority  of  a  report  and  recommendation  of  the 
Ombudsman,   For  example,  Section  23  of  The  Financial  Administration 
Act  provides  that  if  any  public  money  is  directed  by  "other  lawful 
authority  to  be  paid"  and  no  other  provision  is  made  respecting 
it  such  money  is  payable  under  the  warrant  of  the  Lieutenant 
Governor  directed  to  the  Treasurer,  out  of  the  consolidated  revenue 
fund.   In  the  Deputy  Attorney  General's  opinion  a  recommendation  of 
the  Ombudsman  is  not  other  "lawful  authority". 

Likewise  Section  12  of  The  Audit  Act  permits  the  payment 
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of  a  sum  of  money  out  of  the  consolidated  revenue  fund  on  account 
of  "any  purpose  connected  with  the  administration  of  justice  in 
either  civil  or  criminal  matters".   In  the  Deputy  Attorney 
General's  opinion  a  recommendation  of  the  Ombudsman  is  not  included 
in  such  purpose.   Implicit  in  the  Deputy  Attorney  General's 
opinion,  is  the  view  that  the  Ministry  of  Government  Services 
in  this  matter,  had  incurred  no  legal  liability  as  a  result  of 
the  actions  of  any  of  its  representatives. 

In  other  words,  unless  the  Ministry  of  the  Attorney 
General  gives  a  governmental  organization  an  opinion  that  the  decisic 
recommendation,  act  or  omission,  which  is  the  subject  matter  of  the 
Ombudsman's  recommendation,  has  created  an  obligation  in  law  to 
make  a  money  payment  to  the  complainant,  the  governmental  organi- 
zation is  not  obligated  to  take  any  action  or  steps  to  implement 
the  Ombudsman's  recommendation.   As  an  example,,  the  Ombudsman  may 
formulate  an  opinion  pursuant  to  Section  22(1)  that  the  decision, 
recommendation,  act  or  omission  was  wrong,  but  not  in  any  legal 
sense,  and  make  a  recommendation  pursuant  to  Section  22(3)  that  a 
money  payment  be  made  by  the  governmental  organization  to  the  com- 
plainant, and  the  governmental  organization  would  be  under  no 
obligation  to  take  any  action  pursuant  to  the  recommendation. 

The  Committee  concurs  in  the  opinion  of  the  Deputy 
Attorney  General  that  there  are  circumstances  wherein  a  governmental! 
organization  lacks  the  statutory  authority  to  give  effect  to  a 
recommendation  of  the  Ombudsman  for  a  money  payment,  where  no  "legal| 
authority"  exists.   However,  in  the  Committee's  opinion,  the  Legis- 
lature never  intended  that  such  a  gap  would  exist  in  the  Ombudsman1 
ability  to  exercise  his  functions  under  the  Act.   Nor  was  it  ever 
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intended  that  the  Ministry  of  the  Attorney  General  would  serve  as 
the  vehicle  to  advise  governmental  organizations  on  whether  they  had 
a  "legal  authority"  to  implement  particular  recommendations  made 
by  the  Ombudsman. 

The  Committee  can  perceive  circumstances  wherein  a 
recommendation  made  by  the  Ombudsman  to  a  governmental  organization 
for  the  payment  of  a  sum  of  money  in  the  absence  of  any  leqal 
authority,  would  be,  in  the  opinion  of  all  concerned,  the  most 
adequate  and  appropriate  result.   To  permit  this  gap  to  exist  only 
tends  to  frustrate  the  Ombudsman's  ability  to  fully  carry  out  his 
functions  and  to  frustrate  governmental  organizations'  ability  to 
adequately  and  appropriately  respond  to  recommendations  made  by  the 
Ombudsman. 

Accordingly,  the  Committee  recommends  that  The  Audit 
Act  and  The  Financial  Administration  Act  be  amended  to  provide 
that  when  such  a  recommendation  made  by  the  Ombudsman  after  all 
necessary  and  appropriate  requirements  of  The  Ombudsman  Act  have 
been  adhered  to  by  his  office,  and  when  entirely  accented  by  the 
governmental  organization,  "a  lawful  authority"  is  created  for 

such  money  to  be  paid  by  the  governmental  organization  out  of  the 

(34) 
Consolidated  Revenue  Fund.       In  making  this  recommendation,  the 

Committee  does  not  intend  that  a  recommendation  of  the  Ombudsman 

is  to  be  considered  legally  binding  or  equivalent  to  a  judgment 

of  a  court.   Nor  does  it  intend  that  any  lawful  authority  is  created 

until  the  process  intended  by  The  Ombudsman  Act  of  the  Ombudsman's 

recommendation  and  the  governmental  organization's  response,  has 

been  completed  resulting  in  the  governmental  organization's 
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acceptance  thereof  and  agreement  to  the  amount  in  question. 

The  Committee  noted  that  the  Deputy  Minister  of 
Government  Services  after  receiving  the  opinion  of  the  Deputy 
Attorney  General,  terminated  any  further  discussions  with  the 
Ombudsman's  office  on  the  merits  of  the  Ombudsman's  recommendation. 
At  the  suggestion  of  the  Committee,  the  Ombudsman's  office  and 
the  Ministry  of  Government  Services  have  agreed  to  resume 
discussions  on  the  merits  of  the  recommendation,  in  any  event  of 
the  opinion  of  the  Deputy  Attorney  General  and  in  any  event  of 
any  amending  legislation  required.   It  is  understood  that  these 
discussions  will  take  place  between  the  Ombudsman  and  the  Deputy 
Minister  of  Government  Services  personally  and  they  will  report 
in  due  course  to  the  Committee  on  the  results  of  those  discussions. 

13 .   Ministry  of  Housing 

Complaint  #81  at  page  619  of  the  Ombudsman's  Second 
Report  contains  recommendations  that  the  regulation  enacted  under 
The  Housing  Development  Act  R.S.O.  1970,  Chapter  213,  be  amended 
so  as  to  permit  the  Ministry  to  grant  this  particular  complainant's 
application  for  an  Ontario  Home  Renewal  Plan  grant,  by  overriding 
a  decision  already  taken  by  the  local  municipality  refusing  the 
application.   Up  until  the  time  the  Ombudsman  tabled  his  Second 
Report  in  the  Legislature,  the  Minister  of  Housing  considered  the 
Ombudsman's  recommendations  to  have  merit  and  he  accordingly 
instructed  his  staff  to  take  a  closer  look  at  the  feasibility 
of  such  an  amendment.   After  an  evaluation  was  made  by  the 
Ministry,  however,  the  Minister  concluded  the  the  Ombudsman's 
recommendations  were  not  feasible. 
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The  Deputy  Minister  of  Housing,  when  he  appeared  before 
the  Committee,  tabled  and  read  from  a  prepared  statement  raising 
for  the  first  time  the  issue  of  the  Ombudsman's  jurisdiction  to 
investigate  and  make  recommendations  in  respect  of  this  complaint. 
Attached  hereto  as  Schedule  "G"  to  this  Report  is  a  copy  of  the 
Deputy  Minister's  statement  for  the  information  of  all  members. 
The  Committee  understands  the  substance  of  the  Ministry's  position 
to  be  that  because  the  subject  matter  of  the  complaint  is  a  decision, 
recommendation,  act  or  omission  of  the  particular  municipality  in 
refusing  to  grant  this  complainant's  application,  it  is  a  matter 
concerning  local  government  and  beyond  the  jurisdiction  of  the 
Ombudsman.   In  any  event  of  the  question  of  jurisdiction,  the 
Ministry  of  Housing  takes  the  position  that  the  local  munici- 
pality acted  properly  in  refusing  the  application  on  the  grounds 
that  the  circumstances  of  the  application  did  not  come  within  the 
requirements  of  the  regulations. 

The  Committee  is  of  the  opinion  that  the  Ombudsman  does 
in  fact  lack  jurisdiction  in  respect  of  this  complaint  and 
accordingly  was  without  authority  to  make  a  recommendation  to  the 
Minister  of  Housing  pursuant  to  Section  22  of  The  Ombudsman  Act. 

That  notwithstanding,  and  in  any  event  of  the  position 
taken  by  the  Deputy  Minister  of  Housing  respecting  the  Ombudsman's 
recommendations,  the  Committee  notes  the  comments  of  the  Deputy 
Minister  at  pages  15  and  16  of  his  statement  wherein  he  can  find: 

"Considerable  merit  in  extending  the  program 
to  those  cases  where  the  improvements  to  the 
house  will  enable  the  owner  to  take  up 
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occupancy  in  an  otherwise  uninhabitable 
dwelling  unit" . 

These  comments  were  made  by  the  Deputy  Minister  in  the 
context  of  a  study  presently  underway  by  the  Ministry  respecting 
the  matter  of  amendment  and  expansion  of  the  present  program.   The 
Committee  is  of  the  opinion  that  if  the  program  is  extended  into 
this  area  it  would  reduce  the  inequity  as  perceived  by  the  complainanl 
and  the  Ombudsman  in  this  particular  case.   Accordingly,  the 
Committee  recommends  that  the  Ministry  of  Housing  effect  amendments 
to  The  Ontario  Home  Renewal  Program  so  as  to  exclude  the  requirement 
of  occupancy  as  a  test  of  eligibility  where  improvements  to  the 

house  in  question  will  enable  the  applicant  to  take  up  occupancy 

(35) 
in  an  otherwise  uninhabitable  dwelling  unit. 

With  respect  to  this  particular  complaint,  the  Committee 
hopes  that  when  the  appropriate  changes  are  made  to  the  program, 
the  municipality  in  question  would  consider  more  favourably  a 
fresh  application  if  made. 

The  Committee  is  concerned  as  to  the  timing  wherein  the 
Ministry  of  Housing  raised  the  matter  of  jurisdiction.   Had  this 
question  been  considered  by  the  Ministry  and  discussed  with  the 
Ombudsman  at  the  very  early  stages  of  the  complaint  a  great  deal  of 
time  of  the  Ombudsman's  office,  the  Ministry  of  Housing  and  this 
Select  Committee  would  have  been  saved.   Accordingly,  this  Committee 
recommends  that  hereafter  all  governmental  organizations  receiving 
notices  from  the  Office  of  the  Ombudsman  of  his  intention  to 
investigate  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  review 
and  determine  and  make  known  to  the  Ombudsman  their  position 
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( 36) 
immediately  with  respect  to  jurisdiction. 


14 .   Workmen's  Compensation  Board 

(a)   Complaint  #135  at  page  703  of  Ombudsman's  Second  Report 

In  this  case  the  Ombudsman  investigated  a  complaint  by 
an  injured  workman  that  the  Workmen's  Compensation  Board  had 
terminated  his  entitlement  to  benefits  and  that  the  Board  ought  to 
provide  further  assistance  to  him  in  obtaining  suitable  employment. 
The  Ombudsman,  after  his  investigation  was  completed,  concluded  that 
the  Board  had  been  very  fair  in  dealing  with  this  complainant  in 
respect  of  financial  benefits  provided.   However,  he  recommended 
that  the  Rehabilitation  Department  of  the  Workmen's  Compensation 
Board  take  an  active  and  intensive  role  in  facilitating  this  person's 
return  to  the  labour  force  in  the  form  of  a  rehabilitation  program 
to  last  for  a  period  of  six  months. 

The  Ombudsman's  recommendation  was  considered  by  a  panel 
of  Appeal  Commissioners  of  the  Workmen's  Compensation  Board  who 
decided  that  it  could  not  accept  the  Ombudsman's  recommendations 
for  essentially  two  reasons.   Firstly,  that  providing  rehabilitative 
services  to  a  person  who  has  previously  been  disentitled  to  further 
compensation  benefits  is  contrary  to  Board  policy  and  subject  to 
certain  legislative  obstacles.   Secondly,  in  the  Board's  opinion 
further  assistance  to  this  person  would  not  be  in  his  best  interests 
and  would  not  ultimately  assist  in  finding  him  suitable  employment. 

However,  representatives  of  the  Workmen's  Compensation 
Board  conceded  to  the  Committee  that  notwithstanding  the  current 


-  82  - 

Board  policy  respecting  the  granting  of  rehabilitative  services, 
it  has  granted  such  benefits  on  previous  occasions  without 
necessarily  conferring  a  financial  benefit,  when  the  Board 
considered  it  in  the  best  interests  of  the  workman  so  to  do. 

The  Committee  cannot  support  the  recommendation  of  the 
Ombudsman  for  reasons  previously  set  forth  (page  36).   However, 
the  Committee  is  concerned  that  the  Workmen's  Compensation  Board 
has  given  the  Ombudsman  apparent  reasons  for  its  refusal  to 
implement  a  recommendation  which  are  not  in  fact  valid.   The  policy 
of  the  Board  referable  to  the  granting  of  rehabilitative  services 
has  clearly  been  abridged  on  previous  occasions  and  there  are 
no  legislative  obstacles  to  prevent  the  Ombudsman's  recommendations 
from  being  implemented.   In  the  final  analysis,  the  Board's 
decision  was  solely  on  the  fact  of  the  particular  case  and  as 
such  it  should  have  so  advised  the  Ombudsman  so  that  he  might 
have  assessed  the  Board's  response  in  that  context. 

The  Committee  is  further  concerned  that  notwithstanding 
the  Board's  reasons  for  refusing  the  Ombudsman's  recommendation 
the  complainant  is  still  unemployed  some  fifteen  (15)  months  after 
the  Board  reached  its  decision.   In  the  Committee's  opinion,  the 
Board  has  a  duty  to  reconsider  pursuant  to  Section  75  all  decisions 
made  by  it  previously,  including  its  response  to  the  Ombudsman's 
recommendation,  with  a  view  to  providing  this  person  with  whatever 
assistance  is  available  from  the  Workmen's  Compensation  Board  to 
permit  this  person  to  return  to  the  work  force.   The  Committee 
therefore  recommends  that  the  Workmen's  Compensation  Board  conduct 
a  hearing  in  accordance  with  that  Section  exercising  all  its 
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powers  of  discretion  and  equity  that  the  present  circumstances 

(37) 
of  this  claim  warrant.         In  these  times  of  high  unemployment, 

the  Committee  does  not  consider  the  Workmen's  Compensation  Board 

to  have  the  luxury  to  refuse  to  assist  someone  in  returning  to 

the  work  force  because  of  a  technical  non-compliance  with  some 

established,  but  not  binding,  policy. 

The  recommendation  made  by  the  Committee  to  the 
Workmen's  Compensation  Board  is  not  to  be  taken  as  a  preference 
of  the  Ombudsman's  position  over  that  of  the  Board's.   It  is 
rather  a  recognition  by  this  Committee  that  after  some  twenty-two 
(22)  months  since  this  person  came  to  the  Ombudsman's  office  he 
is  still  seeking  the  assistance  of  the  Board  and  is  still  seeking 
employment.   In  the  Committee's  opinion  notwithstanding  its 
formal  position  respecting  the  recommendation  of  the  Ombudsman,  it 
has  a  duty  to  assist,  in  whatever  way  it  considers  appropriate, 
the  Ombudsman  and  the  Board  to  resolve  the  continuing  difficulties 
of  this  complainant. 

The  Committee  also  notes  that  whereas  the  response  of 
the  Workmen's  Compensation  Board  was  received  by  the  Ombudsman 
on  or  about  the  30th  of  August,  1976,  the  Ombudsman's  reply  to 
the  Chairman  of  the  Workmen's  Compensation  Board  on  what  action 
he  intended  in  respect  of  that  response  was  not  made  for  some  eight 
(8)  months.   The  Committee  considers  this  delay  inordinate  in  the 
circumstances.   Accordingly,  it  recommends  that  the  Ombudsman  in 

all  cases  reply  to  a  governmental  organization's  response  to  his 

(38) 
recommendation  within  a  reasonable  time. 
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(b)   Complaint  #136  at  page  705  of  Ombudsman's  Second  Report 

The  specific  recommendation  made  by  the  Ombudsman  to 
the  Workmen's  Compensation  Board  in  this  case  was  that  a  previous 
decision  of  an  appeal  panel  be  varied  and  that  the  complainant 
be  granted  temporary  total  disability  payments  for  a  period  of 
time  lost  from  work.   In  the  Ombudsman's  opinion,  the  symptoms 
causing  the  complainant  to  be  absent  from  work  during  this  period 
were  identical  to  those  suffered  by  the  complainant  in  a  previous 
period  for  which  benefits  were  paid. 

The  Board  rejected  the  Ombudsman's  recommendation 
essentially  on  the  ground  that,  in  its  opinion,  the  complainant 
had  returned  to  her  "pre-accident  state"  and  accordingly  the 
symptoms  sustained  during  the  period  in  question  were  not  identical 
to  those  experienced  during  the  previous  period  when  disability 
payments  were  paid. 

The  Committee  had  great  difficulty  in  its  review  of 
this  matter  and  in  sorting  out  the  positions  taken  by  both  the 
Ombudsman  and  the  Workmen's  Compensation  Board.   In  the  Committee's 
opinion  the  confusion  was  due  in  part  to  the  manner  in  which  the 
Ombudsman's  office  conducted  this  investigation.   That  is,  the 
Ombudsman  forwarded  two  letters  of  recommendation  dated  June,  1976 
and  March  22,  1977  both  apparently  pursuant  to  Section  22  of  The 
Ombudsman  Act;  one  letter  sent  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act  dated  January  19,  1977  after  the  first  letter  of 
recommendation  was  sent  but  before  the  second;  conducted  at  least 
two  sets  of  investigations  and  held  at  least  two  "in  house" 
conferences  wherein  the  Ombudsman  formulated  opinions  and 
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recommendations  pursuant  to  his  powers  under  Section  22  of  The 
Ombudsman  Act.   The  Board,  in  response  to  the  various  communications 
from  the  Ombudsman's  office,  has  made  a  total  of  four  responses 
to  the  Ombudsman  on  the  substance  of  the  recommendation. 

On  the  other  hand,  the  Committee  considers  the  grounds 
upon  which  this  complainant  originally  was  granted  benefits  to  be 
a  source  of  confusion  in  the  mind  of  this  complainant  and  the  Office 
of  the  Ombudsman.   That  is,  the  Board  originally  granted  entitlement 
to  benefits  for  the  symptoms  causing  the  original  absence  from 
work  through  a  terminology  of  "aggravation  by  the  work  incident". 
The  very  description  of  the  "cause"  is  capable  of  fostering,  in  the 
mind  of  the  claimant,  the  expectation  that  every  time  the  symptoms 
recur  there  is  an  entitlement  to  benefits.   The  Committee  notes  that 
this  expectation  was  also  fostered  in  the  minds  of  members  of  the 
Ombudsman's  staff. 

The  Committee  regrets  the  state  of  confusion  that  existed 
both  in  the  manner  in  which  this  comolaint  was  processed  by  the 
Ombudsman's  office  and  the  original  classification  of  this  person's 
disability  by  the  Workmen's  Compensation  Board.   The  Committee  has 
no  doubt  that  these  matters  have  in  some  way  contributed  to  the 
fact  that  this  complaint  is  still  unresolved. 

For  reasons  already  expressed,  the  Committee  cannot 
support  or  recommend  the  Ombudsman's  recommendation  to  the 
Legislature.   However,  the  Board  has  adopted  a  rather  strict 
application  of  its  powers  by  rejecting  benefits  to  the  complainant 
notwithstanding  that  the  symptoms  causing  the  absence  from  work 
for  the  period  in  question  appear  to  have  been  a  direct  result 
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of  an  "aggravation  by  the  work  incident".   The  Board  has,  by  its 
response  to  the  Ombudsman,  in  effect  required  the  complainant  to 
treat  every  recurrence  of  symptoms  by  reason  of  aggravation  as  a 
"new  injury".   In  the  Committee's  opinion,  the  issue  is  not  really 
whether  the  symptoms  suffered  by  the  person  are  compensable  under 
The  Workmen's  Compensation  Act,  but  whether  they  are  to  be  processed 
by  the  Board  within  the  original  claim  made  by  the  claimant  or  a 
new  claim  not  yet  made. 

The  Workmen's  Compensation  Board  has  wide  powers  of 
discretion  under  Section  75  of  The  Workmen's  Compensation  Act  to 
reconsider  any  previous  decision  made  by  it  and  "vary,  amend,  or 
revoke  such  decision".   Notwithstanding  the  Committee's  position 
respecting  the  Ombudsman's  recommendation  it  cannot  totally  agree 
with  the  strict  position  taken  by  the  Board  in  this  circumstance. 
Accordingly,  it  recommends  that  the  Workmen's  Compensation  Board 
reconsider  this  case  pursuant  to  Section  7  5  of  The  Workmen's 
Compensation  Act  exercising  its  powers  of  inquiry  to  obtain  all 
relevant  evidence  respecting  the  nature  of  and  status  of  the 
symptoms  suffered  by  this  complainant  within  the  period  in  question 

with  a  view  to  determining  whether  the  symptoms  complained  of  were 

(39) 
caused  by  the  "aggravation  by  the  work  incident".       If  this  be 

the  case,  the  Committee  recommends  that  the  Board  should  then 

exercise  its  powers  pursuant  to  Section  75  in  favour  of  an  award 

to  this  complainant  without  requiring  the  person  to  engage  in  the 

Board's  entire  process  of  a  new  claim. 


7  - 


PART  III 

CONTINUING  FUNCTION  OF  THE  SELECT 
COMMITTEE  ON  THE  OMBUDSMAN 


The  concept  of  the  Ombudsman  as  a  part  of  the  parlia- 
mentary system  of  government  in  Ontario  is  barely  two  years  old. 
As  such,  it  continues  to  be  the  subject  matter  of  much  discussion, 
interpretation,  criticism,  and  commendation.   Additionally,  because 
of  the  novelty  of  this  concept  in  the  context  of  our  system  of 
government,  it  is  a  matter  of  continuing  evolution  and  development. 

Because  of  the  newness  of  the  office  and  the  policies 
adopted  by  the  incumbent  Ombudsman  with  respect  to  his  functions, 
it  has  been  both  a  source  of  confusion  and  misunderstanding.   The 
Ombudsman  has  himself  sought",  the  advice  and  assistance  of  the 
Committee  in  matters  wherein  he  and  his  staff  have  had  no  previous 
insight  and  experience. 

For  all  of  these  reasons,  the  Committee  perceives  its 
role,  among  others,  on  a  continuing  basis,  to  interpret  for  all 
concerned,  the  concept  of  the  Ombudsman  in  the  context  of  our 
system  of  government  and  to  help  all  persons  concerned  understand, 
appreciate  and  participate  in  the  operation,  organization  and 
development  of  the  office. 

To  fully  and  properly  carry  out  this  role,  this 
Committee  perceives  a  need  for  its  continuing  education  in  matters 
relating  to  the  concept  of  Ombudsmen,  both  practical  and  theoretical 
With  this  expanded  knowledge  and  experience  the  Committee  will 
best  be  able  to  serve  the  Ombudsman,  the  members  of  the  Legislative 
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Assembly  and  the  people  of  the  Province  of  Ontario 


PART  IV 

EXPANSION  OF  ORDER  OF  REFERENCE 
OF  THE  SELECT  COMMITTEE 


Recommendation  #29  of  the  Second  Report  of  the  Select 
Committee  provided  that: 

"The  Order  of  Reference  of  this  Select 

Committee  be  expanded  to  provide  that  it 

review  from  time  to  time  the  estimates 

of  the  Ombudsman  as  they  become  available, 

to  report  thereon  to  the  Legislature,  and 

to  make  such  recommendations  as  the  Committee 

deems  appropriate".   (page  49,  Second  Reoort) 

The  Committee  views  this  recommendation  to  be  of  utmost 
priority.   Accordingly,  it  recommends  that  the  Legislature  pass 

an  Order  of  Reference  so  amending  during  this  session  of  the 

•  i  4-     (41) 
Legislature. 

In  any  event  of  its  expanded  Order  of  Reference  dealing 
with  Ombudsman  estimates,  it  will  be  required  by  reason  of  the 
number  and  volume  of  reports  emanating  from  the  Ombudsman's  office, 
to  sit  concurrently  when  the  Legislature  is  in  session.   Accordingly, 
it  recommends  that  its  Order  of  Reference  be  further  amended  to 

give  it  the  authority  to  sit  on  such  occasions  as  it  deems  appropriate 

(42) 
concurrently  with  the  Legislature. 
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SCHEDULE  A 

SUMMARY  OF  RECOMMENDATIONS 


1.         Accordingly,  this  Committee  recommends  that  the 
Government  cause  the  Commission's  report  to  be  submitted  forth- 
with and  that  immediately  thereafter  a  Commission  of  Inquiry  or 
other  suitable  forum  be  appointed  under  The  Public  Inquiries 
Act,  1971  with  terms  of  reference  identical  to  the  agreement 
between  the  Minister  of  Housing  and  the  Ombudsman  dated  October 

1.  1976,  such  Order-In-Council  to  append  as  schedules  thereto 
the  said  agreement  and  the  transcript  of  the  Select  Committee's 
proceedings  dated  October  1,  1976.   Further  the  Order-In-Council 
to  provide  that  the  Commission  or  forum  actively  inquire  into 
the  issues  relevant  to  the  former  landowners  and  the  property 
acquisition  agents,  that  the  Commission  or  forum  retain  its  own 
counsel  to  assist  it  in  the  investigation,  preparation  and 
presentation  to  it  of  all  relevant  evidence.   With  respect  to  the 
phrase  "adversarial  nature",  it  should  be  given  the  identical 
context  in  the  Order-In-Council  as  it  is  given  in  the  agreement 

of  October  1,  1976  and  as  interpreted  by  the  Court  of  Appeal  in  its 
judgment  released  April  1,  1977.   (Page  13) 

2.  The  Ombudsman  and  his  office  define  more  precisely 
appealable  decisions  from  governmental  organizations,  provide  as 
many  examples  thereof  as  possible  from  the  experience  of  the  office 
to  date  to  the  Ministry  of  the  Attorney  General  and  thereafter 
conduct  meetings  with  the  Ministry  of  the  Attorney  General.   (Page  16) 

3.  The  Minister  of  Correctional  Services  make  the 
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Ombudsman's  Correctional  Services  Report  public  as  soon  as  it 

is  received  by  him  in  final  form  in  order  that  it  might  be 

reviewed  and  subsequently  reported  upon  to  the  House  by  the 
Select  Committee  on  the  Ombudsman.   (Page  18) 

4.  An  amount  be  received  and  approved  as  part  of  the 
Ombudsman's  estimates  required  to  find  a  complete  management 
study  for  the  Office  of  the  Ombudsman  by  a  firm  or  individual 
chosen  by  the  Ombudsman  in  accordance  with  the  required  proposal 
and  tendering  procedures  of  the  Manual  of  Administration.    (Page  21) 

5.  The  Ombudsman  in  choosing  the  management  consultant 
best  suited  to  perform  the  service  intended,  secure  the  term  of 
the  retainer,  that  the  consulting  firm  upon  completion  of  the 
study  and  service,  furnish  him  with  a  "Report"  which  will 
summarize  the  format  of  the  study,  the  findings  of  the  study,  the 
recommendations,  suggestions,  clarifications,  improvements,  and 
matters  initiated  within  the  study,  and  present  it  to  the  Ombudsman's 
office,  together  with  a  summary  of  those  recommendations,  suggestions, 
clarifications,  improvements,  and  matters  initiated  by  it  which 

have  been  implemented  by  the  Ombudsman,  together  with  a  summary 
of  those  recommendations  which  have  not  been  implemented  with 
reasons,  if  known  to  the  management  consultant.   (Page  22) 

6.  The  Ombudsman  table  the  report  referenced  in  Recommen- 
dation #5  with  the  Committee  forthwith  upon  receipt  thereof  by 
him  so  that  the  Committee  can  continue  its  review  and  consideration 
of  the  matters  relating  to  the  organization  and  operation  of  his 
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office.    (Page  22) 

7.  The  Ombudsman  specifically  address  the  management 
consultant  whom  he  may  retain  to  the  trends  referable  to  his 
office's  ability  to  process  complaints  as  evidenced  by  the 
comprehensive  statistical  summary  contained  in  his  Second 
Report,  for  specific  attention  and  treatment  as  part  of  the 
management  consulting  process.   (Page  23) 

8.  The  Ombudsman  forthwith  amend  his  policy  relating 
to  the  time  spent  by  his  office  on  non- jurisdictional  matters 
so  as  to  reduce  the  time  his  staff  spends  on  this  type  of 
complaint.    (Page  29) 

9.  The  Blueprint  of  the  Ombudsman,  in  whatever  stage  it 
presently  exists,  be  produced  to  the  management  consultant  who 

may  be  chosen  to  perform  the  management  consulting  services.   (Page  31] 

10.  The  Ombudsman  in  conjunction  with  the  management 
consulting  firm  chosen,  integrate  this  Blueprint  with  the  result 
of  the  management  study  and  thereafter  table  it,  together  with 
the  Blueprint  provided  to  the  management  consultant  in  accordance 
with  Recommendation  #9,  with  this  Committee  for  review  as  part  of 
its  continuing  consideration  of  the  organization  and  operation  of 
the  Office  of  the  Ombudsman.    (Page  31) 

11.  The  Ombudsman  include  in  the  case  summaries  contained 
in  his  subsequent  reports  the  following: 
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(a)  an  identification  of  the  complaint  received  in 
writing  indicating  whether  it  is  one  or  a  combina- 
tion of  a  decision,  recommendation,  act  or  omission 
of  a  governmental  organization; 

(b)  particulars  of  the  Ombudsman's  decision  to  investi- 
gate pursuant  to  Section  15(2)  with  reasons  therefor, 
if  any; 

(c)  a  summary  of  the  investigation  undertaken  with 
special  reference  to  the  provisions  of  Sections  19 
and  20  employed  by  the  office  in  the  circumstances; 

(d)  if  any  notification  has  been  sent  to  the  governmental 
organization  pursuant  to  Section  19(3)  a  description 
of  the  notice  together  with  a  description,  if  any, 

of  what  representations  had  been  made  to  the 
Ombudsman  by  those  affected; 

(e)  the  specific  opinions  reached  by  the  Ombudsman  after 
the  investigation  has  been  made  pursuant  to  Sections 
22(1)  or  22(2)  with  concise  reasons  therefor; 

(f)  the  specific  recommendations  made  to  the  governmental 
organization  pursuant  to  Section  22(3)  with  concise 
reasons  therefor; 

(g)  the  response,  if  any,  received  from  the  governmental 
organization  in  respect  of  his  recommendations  and 

a  statement  by  the  Ombudsman  whether  in  his  opinion 
the  response  is  adequate  or  appropriate; 

(h)  a  report  on  any  meetings  held  by  the  Ombudsman 

with  the  Premier  in  respect  of  any  recommendations 
denied; 

(i)  if  a  decision  is  made  by  the  Ombudsman  not  to 

refer  the  matter  to  the  Premier  reasons  therefor; 

(j)  a  statement  by  the  Ombudsman  of  what  he  wishes  the 
Committee  to  address  itself  to  in  considering  a 
particular  complaint  and  what  recommendation,  if 
any,  he  would  like  the  Committee  to  make  to  the 
Legislature; 

(k)  where  a  finding  has  been  made  in  favour  of  the 
governmental  organization,  items  (a)  through  (c) 
inclusive  and  item  (j)  should  be  contained  in  the 
case  summary.    (Pages  39-41 ) 


12.         The  Ombudsman's  office  revise  its  terminology  in 
reporting  line  summaries  of  complaints  so  that  the  risk  of 
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misinterpretation  by  the  public  as  to  the  conduct  of  the  govern- 
mental organization  is  eliminated.    (Page  41) 

13.  The  Ombudsman  re-open  Complaint  #5  at  page  500  of  his 
Second  Report  to  consider  whether  all  complaints  arising  out  of 
this  case  have  been  fully  investigated  and  to  consider  whether 
any  re-emphasis  of  investigation  might  permit  the  Ombudsman  to 
formulate  opinions  and  make  recommendations  pursuant  to  Section 
2  2  of  The  Ombudsman  Act.    (Page  46) 

14.  The  Ministry  o~  the  Attorney  General  effect  a  centralized 
scheme  whereby  licences  that  have  been  suspended  for  the  non- 
payment of  fines  may  be  laar.odiately  reinstated  upon  the  payment 

of  those  fines..    (Page  4'- 

15.  The  Ombudsman  and  his  office  keep  the  Ministry  of 
Consumer  and  Commercial  Relations  informed  of  any  further  examples 
of  perceived  hardship  to  individuals  as  a  result  of  the  seven 
year  period  contained  in  The  Consumer  Reporting  Act.   (Page  50) 

16.  In  the  event  the  numbers  of  complaints  increase  with 
respect  to  the  seven  year  reporting  period  the  Ministry  forth- 
with effect  a  study  on  the  merits  of  reducing  the  period  to  one 
which  will  reduce  the  degree  of  hardship  while  preserving  the 
purpose  and  substance  of  the  legislation.   (Page  50) 

17.  The  Ministry  of  Consumer  and  Commercial  Relations 
table,  during  this  current  session,  an  amendment  to  the  Vital 
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Statistics  Act  deleting  the  present  requirement  of  registration 
that  the  father's  name  precede  that  of  the  mother's  respecting 
the  surnames  of  their  children,  thus  affording  the  parents  the 
option  of  choosing  the  order  of  the  surnames.    (Page  51) 

18.  The  Minister  of  Consumer  and  Commercial  Relations 
introduce  legislation  clarifying  and  defining  the  status  of 
persons  affected  by  the  sex  designation  change  and  the  proposed 
amendment  to  the  Vital  Statistics  Act  so  as  to  avoid  the  creation 
of  a  third  category  of  persons  in  the  Province  of  Ontario.   (Page  52) 

19.  In  all  subsequent  reports  the  Ombudsman,  except  to 
the  extent  he  considers  it  necessary  pursuant  to  Section  13(2) 
of  The  Ombudsman  Act,  not  disclose  the  identity  of  penal 
institutions  from  which  complaints  originated.   (Pages  52-53) 

20.  The  Ombudsman  forthwith  take  such  steps  as  are  necessary 
within  his  office  to  instruct  his  staff  to  hereafter  refrain 

from  commenting  to  representatives  of  governmental  organizations 
as  to  the  suitability  and  competence  of  servants,  agents  or 
employees  of  the  government  organization.   (Page  53) 

21.  The  Ministry  of  Correctional  Services  undertake  a 
continuing  educative  program  for  the  administrative  staff  who 
issue  temporary  absence  passes  so  that  the  regulations  can  be 
interpreted  as  consistently  and  as  equitably  as  possible  over 
the  entire  province.   (Page  54) 
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22.  The  Ministry  of  Correctional  Services  complete  its 
review  of  the  policies  concerning  hearings  in  respect  of 
disruptive  behaviour  and  effect  as  soon  as  possible  a  new 
policy  satisfying  the  terms  of  Recommendation  #13  of  the  Second 
Report  of  the  Select  Committee.   (Page  56) 

23.  The  Ministry  of  Education  forthwith  pursue  its 
discussions  with  the  insurance  industry  and  other  interested 
parties  for  the  purpose  of  developing  an  appropriate  contract 
of  insurance  in  the  indemnity  type  at  a  realistic  premium  which 
would  adequately  compensate  a  pupil  for  injuries  sustained  in 
the  case  of  a  pure  accident  as  a  result  of  participation  in 
shop  classes  and  in  organized  athletic  activities.    (Page  57) 

24.  The  Ministry  of  Government  Services  table  appropriate 
legislation  in  the  Legislature  during  this  current  session 
removing  the  present  restriction  on  the  total  current  earnings 
of  a  provincial  superannuate.    (Page  58) 

25.  The  Ministry  of  Health  forthwith  formulate  procedures 
in  the  area  of  "escorted  privileges"  of  the  type  and  nature  of 
the  procedure  presently  in  force  at  the  psychiatric  hospital 
referenced  by  Complaint  #6  9  in  the  Ombudsman's  Second  Report, 
for  general  application  in  psychiatric  hospitals  throughout 
Ontario.    (Page  62) 

26.  During  the  period  of  time,  provided  that  it  is  reason- 
able, that  the  Ombudsman  is  waiting  upon  action,  steps  or 
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response  from  a  governmental  organization  to  a  recommendation 
made  by  him,  no  further  act  in  the  nature  of  investigations  of 
the  particular  complaint  be  undertaken  by  his  office  without 
the  express  knowledge  of  the  head  of  the  governmental  organization 
in  question.    (Pages  62-63) 

27.  The  booklet  or  information  circular  referred  to  in 
Recommendations  #3  and  #4  of  the  Committee's  Second  Report  be 
expanded  to  include  a  description  and  explanation  of  the  entire 
process  of  Workmen's  Compensation  in  Ontario,  and  that  such 
booklet  be  distributed  to  all  persons  receiving  the  Board's 
Form  HI  letter.   (Page  68) 

28.  The  Workmen's  Compensation  Board  consider  whether, 
in  view  of  Recommendation  #26  above,  its  booklet  entitled 
"Claims  Information  for  Employees  +  Employers"  is  no  longer 
necessary.    (Page  68) 

29.  The  Workmen's  Compensation  Board  complete  as  quickly 
as  possible  its  review  of  its  policy  regarding  disclosure  of  its 
files  to  the  claimant  personally.   (Page  68) 

30.  The  Workmen's  Compensation  Board  consider  and  report 
to  this  Committee  whether  the  appeal  system  as  amended  will 
serve  to  satisfy  the  substance  of  the  objectives  intended  by  the 
Board's  study  group  of  the  one-level  system  as  recommended,  such 
objectives  as  set  out  in  pages  5  and  6  of  Appendix  I  of  the  Report 
and  Recommendations  to  the  Commissioners.   (Schedule  "E")  (Page  70) 
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31.  The  Workmen's  Compensation  Board  in  conjunction  with 
the  Ministry  of  Labour  forthwith  cause  an  amendment  to  be  tabled 
in  the  Legislature  to  the  Workmen's  Compensation  Act,  specifically 
authorizing  the  Board  to  recover  or  write-off,  as  the  case  may 

be,  overpayments  made  to  workmen.   (Page  72) 

32.  The  Workmen's  Compensation  Board  effect  changes  in 
its  procedures  for  the  recovery  of  overpayments  and  that  those 
procedures  contain  provisions  wherein  the  particular  circumstances 
of  the  workman  is  considered  and  that  the  arrangements,  if  any, 
for  repayment  of  monies  be  tailored  to  the  workman's  particular 
ability  to  repay.    (Pages  72-73) 

33.  The  Ombudsman  in  his  next  report  state  the  reasons 
why  he  decided  not  to  investigate  further  the  issue  of  the 
miscalculation  of  benefits  payable  to  workmen  as  found  in 
Complaint  #132  of  his  Second  Report.    (Page  74) 

34.  The  Audits  Act  and  The  Financial  Administration  Act 

be  amended  to  provide  that  when  the  Ombudsman,  after  all  necessary 
and  appropriate  requirements  of  The  Ombudsman  Act  have  been 
adhered  to,  makes  a  recommendation  to  a  governmental  organization 
for  the  payment  of  a  sum  of  money,  in  the  absence  of  any  other 
express  legal  authority,  and  when  the  recommendation  is  entirely 
accepted  by  the  governmental  organization,  a  "lawful  authority" 
is  created  for  such  money  to  be  paid  by  the  governmental  organi- 
zation out  of  the  Consolidated  Revenue  Fund.   (Page  77) 
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35.  The  Ministry  of  Housing  effect  amendments  to  the 
Ontario  Home  Renewal  Program  so  as  to  exclude  the  requirement 
of  occupancy  as  a  test  of  eligibility  where  improvements  to  the 
house  in  question  will  enable  the  applicants  to  take  up  occupancy 
in  an  otherwise  uninhabitable  dwelling  unit.   (Page  80) 

36.  Hereafter  all  governmental  organizations  receiving 
notices  from  the  Office  of  the  Ombudsman  of  his  intention  to 
investigate  pursuant  to  Section  19(1)  of  The  Ombudsman  Act, 
review,  determine  and  make  known  their  position  immediately  with 
respect  to  jurisdiction.    (Pages  80-81) 

37.  The  Workmen's  Compensation  Board  conduct  a  hearing 
in  accordance  with  Section  75  of  The  Workmen's  Compensation  Act 
of  the  matters  referenced  by  Complaint  #135  of  the  Ombudsman's 
Second  Report,  exercising  all  its  powers  of  discretion  and  equity 
that  the  present  circumstances  of  this  claimant  warrant.   (Page  83) 

38.  The  Ombudsman  in  all  cases  reply  to  a  response  made  by 
a  governmental  organization  to  his  recommendation  within  a 
reasonable  time.   (Page  83) 

39.  The  Workmen's  Compensation  Board  reconsider  the  decision 
made  by  it  previously  respecting  the  claimant  referenced  by 
Complaint  #136  of  the  Ombudsman's  Second  Report,  pursuant  to 
Section  75  of  The  Workmen's  Compensation  Act,  exercising  its 
power  of  inquiry  to  obtain  all  relevant  evidence  respecting  the 
nature  of  and  status  of  the  symptoms  suffered  by  this  person  within 
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the  period  in  question  with  a  view  to  determining  whether  the 
symptoms  complained  of  were  caused  by  the  "aggravation  by  the 
work  incident".    (Page  86) 

40.  If  the  symptoms  were  caused  by  the  aggravation  by  th<~ 
work  incident  the  Board  should  exercise  its  powers  pursuant  to 
Section  75  in  favour  of  an  award  to  this  complainant  without 
requiring  the  person  to  engage  in  the  Board's  entire  process  of 
a  new  claim.   (Page  86) 

41.  The  Legislature  pass  an  Order  of  Reference  amending 
the  Order  of  Reference  of  the  Select  Committee  to  provide  that 
it  review  from  time  to  time  the  estimates  of  the  Ombudsman  as 
they  become  available,  to  report  thereon  to  the  Legislature,  and 
to  make  such  recommendations  as  the  Committee  deems  appropriate, 
during  this  session  of  the  Legislature.   (Page  88) 

42.  The  Order  of  Reference  of  the  Select  Committee  again 
be  amended  to  give  it  the  authority  to  sit  on  such  occasions  as 
it  deems  appropriate  concurrently  with  the  Legislature.   (Page  88) 
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SCHEDULE  B 

RECOMMENDATIONS  CONTAINED  IN  THE  SELECT 
COMMITTEE'S  SECOND  REPORT  CONSIDERED 
BY  THE  COMMITTEE  IN  THIS  REPORT 


Recommendation  No.  Page  No 


2 

3 

4 

5 

7 

8 

9 

11 

12 

13 

14 

17 

20 

21 

22 

23 

24 

25 

64,  66 

64,  66-67 

65,  66-67 
65,  68 

24,  65,  68,  69 
24-25,  68,  69 
24-25,  65 
46-47 

46-47 
55-56 

25,  55-56 
25-26 
51-52 
26-27 

27 

27-28 
27 
28 
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Recommendation  No 

26 
27 
28 


Page  No 

28 
26 
26 


SCHEDULE  C 


FEASIBILITY  STUDY 
FOR 
MANAGEMENT  CONSULTING  SERVICES 


General 

The  purpose  of  this  study  is  to  define  the  feasibility 
of  the  management  study  in  order  that  a  request  for  proposals 
meets  the  requirements  of  the  Manual  of  Administration  Directive 
on  Management  Consulting  Services  50  -3. 

The  Problem 

The  Office  of  the  Ombudsman  is  presently  faced  with 
a  situation,  wherein,  the  limited  resources  available  to  the 
Office  must  be  better  utilized  in  order  to  ensure  that  the 
rapid  growth  in  the  volume  of  complaints  does  not  result  in 
a  reduction  in  service  to  the  public. 

The  organizational  structure  and  complaint  handling 
practices  of  the  Office  of  the  Ombudsman  have  been  developed 
over  the  last  two  years  to  meet  a  high  continuous  demand  for 
complaint  handling  services  that  has  persisted  from  the  inception 
of  the  Office  in  May  of  1975.   The  demand  for  these  services 
has  exceeded  initial  expectations  and  as  with  other  public 
sector  organizations  remains  as  a  largely  uncontrollable  factor. 
However,  in  the  face  of  an  open  ended  demand  situation  the  Office 
of  the  Ombudsman  is  required  to  provide  services  with  resource 
limits  imposed  by  the  office's  annual  budget. 

Recognizing  these  limitations,  the  Ombudsman  and  his 
senior  staff  view  the  large  backlog  cases  (2,500),  the  lengthening 
in  the  average  duration  to  closing  from  6  3  days  to  75  days  and 
the  continuing  high  influx  of  complaints  (554  per  month)  as 
strong  evidence  that  the  existing  organization  and  practices  of 
the  office  could  be  improved  to  meet  the  ever-increasing  demand 
for  complaint  handling  services. 

Objective 

The  Office  of  the  Ombudsman  requests  proposals  for  a 
program  initiated  and  coordinated  by  outside  consultants  which 
is  designed  to  meet  the  overall  objective  of  improving  the 
efficiency  and  effectiveness  of  the  complaint  handling  services 
of  the  office. 

Generally  speaking,  the  program  proposal  should 
outline  a  methodology  designed  to  identify  specific  problems 
in  the  areas  of  organizational  structure,  human  resource 
utilization,  and  office  methods/procedures.   In  addition,  the 
program  should  address  itself  to  developmental  issues  such  as  the 
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organizational,  procedural  and  budgetary  impact  of  the  expanded 
jurisdiction  comtemplated  in  the  Ombudsman's  Reports  to  the 
Legislative  Assembly.   Finally,  all  recommendations  for 
improvements  to  the  office  should  be  accompanied  by  an  analysis 
of  their  impact  on  all  levels  of  service,  their  cost  effective- 
ness, and  their  suitability  from  an  implementation  viewpoint. 

Without  in  any  way  restricting  the  possible  scope  of 
inquiry  conducted  by  the  Management  Consulting  Service  among 
the  matters  that  should  be  considered  by  the  study  are: 

1.  The  development  of  guidelines  and  recommendations 
designed  to  improve  upon  the  existing  organizational 
structure  of  the  Office  of  the  Ombudsman. 

2.  The  development  of  guidelines  and  recommendations 
with  the  aim  of  defining  clear  organizational  goals 
and  standards  for  complaint  handling  services. 

3.  The  development  of  guidelines  and  recommendations  that 
will  provide  a  basis  for  defining  the  roles,  responsi- 
bilities and  the  delegation  of  duties  as  they  relate 
to  the  Ombudsman,  senior  staff  and  other  staff  engaged 
by  the  office. 

4.  The  development  of  guidelines  that  will  provide  a 
basis  for  the  establishment  of  policies  to  govern 
the  allocation  of  human  resources. 

5.  The  development  of  recommendations  with  respect  to 
the  advisability  of  the  creation  of  second-in-command 
or  chief  operating  officer  position  within  the  office 

6.  The  development  of  guidelines  that  will  provide  a 
basis  for  a  communications  policy  designed  to  meet 
the  defined  organizational  goals  of  the  office. 

7.  The  development  of  guidelines  and  recommendations 
for  the  improvement  of  complaint  handling  procedures. 

8.  The  development  of  a  system  designed  to  provide 
management  with  complaint  work  load  and  expenditure 
forecasting  information. 

9.  The  development  of  guidelines  to  improve  administra- 
tive and  operational  support  services. 

10.    The  development  of  guidelines  to  improve  the  individua 
and  collective  management  processes. 
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11.    The  development  of  guidelines  and  recommendations 
with  respect  to  the  organizational,  procedural  and 
budgetary  impact  of  the  expanded  jurisdiction 
contemplated  in  the  Ombudsman's  Reports  to  the 
Legislative  Assembly. 

Terms  of  Reference 

The  program  proposals  should  be  explicit  in  the 
following  areas: 

(a)  The  time  required  for  the  completion  of  the  program. 

(b)  The  method  and  frequency  of  reports  from  the  management 
consultants. 

(c)  The  methods  employed  to  involve  all  levels  of  staff 
in  the  program  which  will  provide  sufficient  staff 
involvement  and  will  ensure  that  current  levels  of 
service  to  the  public  are  not  diminished  as  a  result 
of  excessive  staff  commitments  to  the  program. 

(d)  The  methods  proposed  to  implement  the  guidelines 
and  recommendations  of  the  study. 

(e)  The  background  of  members  of  the  consulting  team. 

(f)  The  cost  of  the  program. 

It  is  the  opinion  of  the  Ombudsman  and  his  senior  staff 
that  skilled  resources  and  personnel  which  would  be  required  to 
conduct  such  a  management  study  are  not  available  for  this 
project  from  within  the  Office  of  the  Ombudsman. 
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35.   Purchase  and  Management  of 
Goods  and  Services-General 
Policies, 


4.   Competitive  Purchasing 


COMPETITIVE  PURCHASING 


The  following  directive  was  approved  by  Management  Board  on  March  26,  1974, 
and  came  into  effect  immediately. 


PURPOSE 


Product  and/or 
Service 


Suppliers 


Minimum  of  Three 
Quotes 


Formal  Procedures 


Documentation 

Public  Opening 
of  Tenders 


To  promote  fair  supplier  competition  and  optimize  value 
and  service  for  public  monies  expended. 

Requirements  shall  be  defined,  whenever  possible,  in 
terms  of  performance,  design,  or  generic  specifications 
in  order  to  encourage  supplier  competition. 

To  simplify  the  procurement  process,  standard  purchase 
specifications  shall  be  developed  whenever  feasible  for 
high  volume  and  high  value  repetitively  required  items. 

The  suppliers  invited  to  quote  shall  be  selected  in  an 
objective  and  equitable  manner. 

Vendor  lists  shall  be  maintained  by  ministries  and 
agencies  and  shall  be  used  for  selecting  the  suppliers 
invited  to  quote. 

Interested  suppliers  shall  be  given  a  fair  opportunity 
to  bid  on  Government  business. 

A  minimum  of  three  quotes  shall  be  solicited  unless 
explained  in  writing  or  explicitly  covered  by  ministry 
policy. 

Purchasing  policies  of  ministries  and  agencies  shall 
describe  any  exclusions  to  the  three  quotation  require- 
ment (such  as  petty  cash  or  small  value  transactions.) 

Formal  procedures  for  supplier  quotations  and  invitations 
to  tender  shall  be  used  when  requirements  exceed  pre- 
scribed limits  or  meet  other  criteria  as  determined  by 
ministries  and  agencies. 

Ministries  and  agencies  shall  describe  in  their  purchas- 
ing policies  criteria  for  determining  which  procedures 
will  be  used. 

When  necessary  to  ensure  equitable  opportunity  for 
suppliers,  advertising  may  be  used. 

Documentation  is  required  for  all  supplier  quotations. 

Public  opening  of  tenders  shall  take  place  whenever 
practical  where  the  estimated  purchase  price  exceeds 
prescribed  limits  or  meets  other  specified  criteria  as 
determined  by  ministries  and  agencies. 

Ministries  and  agencies  shall  describe  in  their  pur- 
chasing policies  the  criteria  which  determine  when 
tenders  will  be  publicly  opened. 


35-4-1 
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Goods  and  Services-General 
Policies 


Public  Opening 
of  Tenders 
(Continued) 


Selection  of  the 
Successful 


Supplier 


4.   Competitive  Purchasing 

Generally  multiple  item  and  multiple  destination  tenders 
may  be  excluded  from  public  opening  to  avoid  possible 
misinformation. 

Only  the  bidder's  name,  address  and  the  amount  of  the 
bid  need  be  disclosed  at  public  tender  openings. 

The  evaluation  of  bids  shall  be  based  on  objective 
and  defensible  criteria  established  by  ministries  and 
agencies. 

Ministries  and  agencies  shall  describe  in  their  pur- 
chasing policies  the  criteria  .to  be  used  in  evaluating 
tender  submissions. 

Bids  shall  be  compared  on  the  basis  of  full  costs, 
including  direct  delivered,  indirect,  carrying,  con- 
tingent and  overhead  costs. 

Reasons  for  the  non-acceptance  of  the  lowest  respon- 
sible bid  shall  be  documented. 

Ministries  and  agencies  shall  describe  in  their 
purchasing  policies  the  levels  of  authority  required 
to  approve  non-acceptance  of  the  lowest  responsible 
bid. 


o  0  o 
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REPORT  AND  RECOMMENDATION  OP  THE  COMMISSIONERS 

TO  THE  CORPORATE  BOARD  WITH  RESPECT  TO  THE  APPEALS  SYSTEM 


SCHEDULE    E 
Statement  of  the   Problem: 

The  Appeals  System  in    effect  since  January  10,    1975  has 

demonstrable  problems.         The  major  problems   are: 

A.  There  is  a  significant  time  lag  between  receipt  of 
appeal  and  final   resolution  of  the  issue. 

B.  The  practice  of  placing  the  responsibility  on  one  person 
(a  Commissioner)  of  making  a  decision  on  a  matter 
heard  by  another  (an  Appeals  Examiner)  is  questionable 
in  law  and  unsatisfactory  in  operation. 

C.  The  System  results  in  repetitious  Hearings  often 
without  significant  new  information  or  argument. 

D.  The  System  also  results  in  unreasonable  and  unnecessary 
expense  for  the  Accident  Fund  and  for  employers  and 
representatives  of  parties. 


Detail 


1  .         We  have  considered  a  report  prepared  by  the  Study  Group 

appointed  by  the  Vice-Chairman  of  Appeals,    see  Appendix  I. 
While  not  all  of  the  Commissioners  necessarily  agree  with  all 
of  the  procedural  and  administrative  details  contained  in 
the  report,    we  are  in  agreement  (Mr.    D.  G.    Decker   contra, 
Mrs.    M.H.    Russell  absent)with  the  main  recommendation 
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that  the  first  step  in  the  present  Appeals  System  should  be 
eliminated  and  that  all  appeals   should  be  dealt  with  by  a  three 
person  panel,    with  final  decision  making  authority,  subject  to  an 
Application  for  Re -consideration  under  Section  75  of  The 
Workmen's  Compensation  Act. 

2.  We  note    the  opinion  of  the  Board's  Solicitor  and  General  Counsel 
that  The  Act  would  not  have  to  be  amended  to  give  effect  to  the 
report  of  the  Study  Group,    see  Appendix  II. 

3.  We  appreciate  the  fact  that  the  Board  may  wish  to  canvass  the 
opinion  of  various  interested  groups  with  respect  to  any 
proposed  re-organization  of  the  Appeals  System.         It  is  likely 
that  any  discussions  would  deal  with  the  general  proposal  and 
not  with  the  procedural  and  administrative  aspects  of  such 
proposal. 

Recommendation: 

Having  regard  to  the  above  considerations,    we  recommend,    therefore, 
that  the  present  Appeals  System  be  re-organized  to  provide  for  a  one  step 
process  consisting  of  Appeal  Board  Panels   of  three  persons  having  final 
decision  making  authority,    subject  to  Applications  for  Re-consideration 
under  Section  75  of  The  Workmen's  Compensation  Act.     (See  Appendix  III) 


^r^' 


G.    W.    Reed,    Q.C 
Vice-Chairman  of  Appeals 
pro  the  Commissioners 


April  4,    1977 
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REPORT  AND  RECOMMENDATION  RE  APPEALS  SYSTEM 


Statement  of  the  1   roblcm: 

The  Appeals  System  in  effect  since  January  10,    1975  has 
demonstrable  problems.         The  major  problems  are: 

1.  There  is  a  significant  time  lag  between  receipt  of  appeal 
and  final  resolution  of  the  issue. 

2.  There  is  criticism  of  one  person  judging  matters 
frequently  involving  substantial  areas  of  credibility. 

3.  The  practice  of  placing  the  responsibility  on  one  person 
(a  Commissioner)  of  making  a  decision  on  a  matter    heard 
by  another  (an  Appeals  Examiner)  is  questionable  in  law 
and  unsatisfactory  in  operation. 

4.  The  System  does  not  fully  utilize  the  adjudicating  skill 
and  experience  of  the  involved  personnel. 

5.  The  System  results  in  repetitious  hearings  often  without 
significant  new  information  or  argument. 

6.  The  System  also  results  in  unreasonable  and  unnecessary 
expense  for   reporting  services,    travelling  and  other 
expenses  for  employees,    witnesses,  as  well  as  costs  to 
employers  and  representatives. 

7.  Necessitates   repetitive  handling  of  files,    preparation  of 
documentation,    arranging  and  scheduling  of  hearings  with 
the  attendant  administrative  and  clerical  costs. 

-  continued    - 
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General  Comments: 

Task  Force  Report: 

The  Task  Force  Report  which  was  the  basis  for  the  develop- 
ment of  the  present  Appeals  System  had  three  basic  criticisms 
of  the  former  system: 

1.  Redundancy  -  there  were  three  levels  of  appeal  and 

two  hearings  were   required. 

2.  R  igidity  -  each  case  had  to  proceed  through  the  three 

levels. 

3.  Lack  of  Service  Orientation  -  formality  of  the  process 

and  the  hearing  rooms.      Failure  of  the  Board 
to  travel  and  make  its  presence  manifest 
outside  of  Toronto. 

Employers : 

Generally  critical  of  the  system  as: 

1.  Hearings  at  two  levels  are  redundant  --   expensive  to 
them  directly  (appearing  at  two  hearings)  and  also 
expensive  indirectly  as  a  cost  to  the  fund. 

2.  The  provision  of  two  levels  of  appeal  produces  more 
decisions  favourable  to  the  employee. 

Labour  Groups: 

Critical  of  the  time  lags  involved  between  notice  of  appeal 
and  final  resolution,    and  of  a  system  where  a  person  decides  who 

-  continued   - 
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has  not  heard  the  evidence  and  argument,    but  favour  the  two 
level  hearing  system  as: 

1.  It  produces  a  more  comprehensive  inquiry  into  the 
entitlement  of  an  employee  amplifying  and  often  expand- 
ing the  matters  in  issue. 

2.  Allows  for  a  more  reasoned  and  comprehensive  present 
ation  at  the  second  hearing. 

3.  Produces  more  favourable  decisions  for  the  employee. 

Legislators: 


Members  of  the  legislature  express  the  greatest  concern 
about  the  significant  time  lost  between  notice  of  appeal,    the 
inquiry  and  resolution  of  matters  in  issue  at  a  Board  hearing. 

Ombudsman: 

It  has  been  suggested  by  a  representative  of  the  Ombudsman 
that  it  could  be  advantageous  to  eliminate  one  step  of  the  Appeals 
System  -  the  Single  Commissioner  Decision. 

Proposals : 

Three  proposals  have  been  suggested  for  improvement  of  the 
system: 

1.       Modify  the  present  single  Examiner  system  by  giving  the 
Examiner  the  power  to  decide  rather  than  recommend. 

-   continued   - 
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2.  Modify  the  present  Examiner  system  by   having 
Examiners  sit  in  panels  of  three  with  the  power  to 
decide   rather  than  recommend.      Again  retaining  the 
present  system. 

3.  Eliminate  the  Examiner  level  and  have  all  matters 
requiring  a  hearing  dealt  with  by  a  three  person  panel 
with  final  decision  making  authority  subject  to 
applications  for  re-consideration  under  Section  75 
(see  Appendix  A). 

Proposals  No.    1    and  No.    2: 

Proposals   one  and  two  are  not  recommended.      Proposal  one  because 
(a)  it  would  not  significantly  reduce  delay,    (b)  it  continues  the  excessive 
cost  and  expense  and  (c)  it  continues  the  objectable  one  man  adjudication. 
Froposal  two  because  of  reasons   (a)  and  (b)  above  and  it  would  require 
additional  time  and  unavailable  experienced  personnel. 
Proposal  No.    3: 

Proposal  three  is   recommended  for  implementation  as  it  meets  all 
the  objectives  and  overcomes  all  of  the   significant  objections.      It  will 
require  the  appointment  as  Commissioners  of  the  present  Appeals 
Examiners  (JO). 

Under  this  proposal,    the  full  opportunity -for  a  hearing  will  be  met 
by  a  three  member  Appeal  Board  panel  of  Commissioners.     The  decision 

-    continued    - 
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of  each  such  panel  to  be  final  and  conclusive,    subject  to  the  provisions 
of  Section  75  more  specifically  defined  by  Regulation  or  Board  Order 
(sec  Appendix  A). 

This   recommended   system  will: 

(a)  Deal  expeditiously  with  the  experienced  and  anticipated 
volume  with  the  present  compliment  of  Commissioners, 
including  the  Appeals  Examiners   (21). 

(b)  Produce  a  judgment  from  a  panel  of  three,    including 
persons  experienced    in  compensation,    adjudication  and 
persons  with  practical  experience  beyond  the  Board. 

(c)  It  eliminates   repetitive  hearings  as  a  matter  of  practice, 
substituting  the  controllable  process  of  Section  75, 

as  defined  in  Appendix  A. 

(d)  Reduce  most  significantly  the  time  lost  between  notice  of 
appeal  and  final  resolution. 

(e)  Materially  reduce  the  expense  and  cost  of  the  system, 
e.  g.  ,  $75,  000.  00  per  annum  for  reporters,  and  other 
expense. 

(f)  Reduce  very  considerably  the  costs  to  employers, 
representatives  and  others  when  only  one  hearing  is 
involved  as  a  matter  of  right. 

(g)  Make  the  Board's  presence  apparent  throughout  the  Province 
as  each  panel  will  have  hearings  outside  as  well  as  in 

-  continued   - 
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Toronto. 

(h)  Produce  more  consistent  application  of  policy  and 

judgment. 

It  can  be  expected  that  some  groups,    particularly  from  labour, 
will  not  be  enthusiastic  about  the  elimination  of  the  two  level  hearing 
system.     While  opinion  is  not  unanimous  on  this  matter,   a  shared 
opinion  is  that  if  the  provisions  of  Section  75  as  defined  are  explained 
satisfactorily,    all  parties  would  give  this  system  an  opportunity  to 
demonstrate  its  effectiveness  in  reducing  time  lag  and  costs,    and  in  the 
production  of  consistent  and  reasoned  decisions. 

Procedure   -   Proposal  No.    3: 

When  an  appeal  is   received  in  the  system,    it  will  be  reviewed 
comprehensively  by  a  Commissioner  or  other  properly  appointed  person 
who  will: 

(a)  (i)      Make  sure  that  the  matter  is  properly  before  the 

Appeal  Board, 
(ii)      Ensure  that  the  matter  has  been  fully  prepared  for 
appeal  decision, 
(iii)      If  medical  issue  involved,    assure  that  file  has  been 

reviewed  by  a  medical  consultant  with  medical  summary 
and  opinion  on  file. 

(b)  Direct  any  action  required  to  complete  the  file. 

-   continued   - 
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(c)  Consider  whether  a  decisio.n  can  be  made  from  file  and 

if  so  having  given  notice  to  and  considered  representations 
from  an/  party  adversely  effected,    write  the  decision 
referring  that  decision  to  two  other  Commissioners  for 
concurrence,    other  decision  and  signature. 

(d)  If  satisfied  a  decision  cannot  be  made  from  file,    that 
matter  shall  be  referred  to  the  Registrar  of  Appeals  to 
arrange  a  hearing. 

(e)  The  Vice  Chairman  of  Appeals  shall  appoint  a  panel  of 
Commissioners  to  hold  a  hearing  and  make  a  decision 
which  shall  be  the  decision  of  the  Board. 

(f)  The  decision  of  the  Appeal  Board  panel  shall  be  final  and 
conclusive  except  as  provided  by  Section  75  as  defined 
(Appendix  A). 

(g)  Any  application  under  Section  75  shall  be   referred  back 

to  the  panel  constituted  under  (e)  above  or  any  other  panel 
appointed  by  the  Vice  Chairman  of  Appeals.     The  panel  so 
appointed,   having  given  the  appropriate  notice  to  all 
parties  of  interest  and  considered  any  submissions   received 
as  a  consequence  of  the  notice,  may  with  or  without  a 
further  hearing,    vary,    amend  or   revoke  the  decision, 
order,    declaration  or  ruling. 

-   continued   - 
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This  proposed   system  will  provide-  more  comprehensive  review 
and  completion  of  file  material  before  decision  with  or  without  hearing, 
more  uniform  and  consistent  judgment  of  issues,    better  utilization  of 
the  available  personnel,    significant  reduction  in  time  lag  and  costs, 
while  producing  better  service  to  all  involved  parties. 

If  the  Act  is  not  to  be  opened,    the  recommendation  for  a  one- 
step  appeals  process  could  be  accomplished: 

(a)  -         By  appointment  of  additional  Commissioners  from  Board 

employees  by  Order-in-Council. 

(b)  By  Regulation  or  Board  Order  providing: 

(i)  For  a  one-step  appeals  process  of  an  Appeal  Board 

panel  of  three  Commissioners, 
(ii)        For  Single  Commissioners  or  Inquiries  to  be  used 
only  if  an  Appeal  Board  panel  so  recommends  after 
initial  screening, 
(iii)        By  defining  grounds  for  re-consideration  by  the 

Appeal  Board  panel  under  Section  75   (Appendix  A). 
Information  on  staffing  requirements  is  indicated  in  Appendices    B   &  C, 


March  17th,    1977  L.F.    O'Brien,    Commissioner 

pro    the  Study  Group. 
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Appendix     A 
GROUNDS  FOR   RECONSIDERATION  -  SECTION  75 

1.  A  question  arises  concerning  the  interpretation  of 

the  Workmen's  Compensation  Act,    or  of  Board  policy. 

2.  Obvious  error  in  the  decision. 

3.  Material  evidence  not  previously  presented. 

4.  The  proceedings  have  been  conducted  in  an  improper  or 
unfair  manner. 

5.  The  real  justice  and  merits  of  the  case  requiring  that 
it  be  reconsidered. 


March  17th,    1977 
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Appendix     B 
PROPOSED  APPEALS  SYSTEM  --STAFF  REQUIREMENTS 

Volume  of  appeals  per   year  3,200 

Estimate  based  on: 

1.  Examiner  input  for  1976  3,058 

2.  Appeal  Board  Hearings  for: 

86(7)  50 

Commutations  50 

Section  15  30 

3,  188 


Considering  there  is  usually  some  small  increase  each  year  in 
claims  and  therefore  appeals  volume,    and  deducting  for  a  percentage  of 
cases  decided  without  a  hearing  --  would  estimate  the  maximum  of 
3,  200  hearings  scheduled  per  year. 

Required  hearings  per  week     3,  200  . 

(     52     )  =  bZ 

Required  scheduled  hearing  appointments  per  week  (30-40% 
postponement  rate)  =   100 

5  panels  hearing  4  per  day,    5  days  per  week  =   100 
2   reserve  panels    --  to  accommodate  absences,    desk/office  time, 
travel  time,    extra  time  for  Corporate  Commissioners 

Required  establishment  7  panels  x  3  =  21 

Present  establishment  12  Commissioners,    9  Examiners  =  21 

Travelling: 

It  would  appear  from  this  year's   record   (53)  that  if  out  of  town 
hearings  are  to  be  held  in  the  same  principal  centres  as  at  present  -- 
one  trip  a  week  is  indicated   --   resulting  in  one  trip  per  month  for  each 

-   continued   - 
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panel.  With  5-6  panels  and  5-2  spares  available,  no  one  person  would 
be  scheduled  for  more  than  one  trip  per  month  maximum  under  normal 
circumstances. 


March  17th,    1977 


-  120  - 


APPENDIX  C 


PROPOSED  ONE  STEP  APPEALS  SYSTEM 


3021 
26 
60 
42 

3149 


VOLUMES,  ONE  YEAR 

Ad p ea  1  s  •  •  P r  o  j  e  c  t:  e d 

Basis  of  Projection: 

For  19  76:    To  Examiners 
Section  15 
Commutations 
Section  86(7)  Hearings 

Total 

Appeals  Concluded  Without  Hearing-Projected 

Basis  of  Projection: 

Presently  9  per  cent  of  the  incoming  volume  to  the 
Examiners  is  concluded  without  Inquiry.   In  a  one 
level  system  this  percentage  will  be  less  as  the 
employer  must  be  allowed  input  before  decision. 

Appeal  Board  Hearings-Projected 

Appeal  Board  Decisions  (not  including  Section  75 
Applications)  Projected 

Comment : 


The  equivalent  decisions  in  the  present  system  is 
estimated  to  be  4027.   (During  1976  the  Examiners 
held  Inquiries  or  decided  on  3021  appeals  and  the 
Appeal  Board  held  980  Hearings  plus  26  Section  15, 
totalling  4027.) 

Section  75  Applica t ions -Pro jected 

Basis  of  Projection: 

In  1976  at  year  end,  the  Appeal  Board  had  rendered 
739  decisions.   During  the  same  period  there  were 
71  Applications  to  Reconsider.   Although  these  were 
not  necessarily  the  same  cases  involved,  the  ratio 
is  about  ten  per  cent.   Although  more  Applications 
would  normally  be  anticipated  in  a  one  step  system 
the  proposed  restriction  of  the  grounds  for  Applica- 
tion may  cause  the  ratio  to  remain  about  the  same. 


3200 


200 


3000 
3200 


320 


-  continued  - 
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Summaries  of  Information-Projected  1600 

Basis  of  Projection: 

There  were  1100  requests  for  Summaries  of  Informa- 
tion in  1976  in  relation  to  3021  appeals  at  Examiner 
level  which  approximates  a  1/3  ratio.   It  is 
anticipated  there  will  be  an  increased  demand  for 
Summaries  of  Information  in  a  one  step  system  which 
is  estimated  at  50  per  cent.   In  addition  to 
Summaries  of  Information  provided,  980  summaries  of 
claims  were  composed  in  1976  for  the  cases  heard  by 
the  Appeal  Board. 

Tr an  script s-Projec tod.   There  will  be  no  transcripts  applicable 
prior  to  an  Appeal  Board  Hearing. 

Comment : 


In  1976  it  is  estimated  500  transcripts  were  obtained 
on  cases  proceeding  to  an  Appeal  Board  Hearing.   This 
would  not  be  applicable  in  the  proposed  system.   The 
saving  would  be  about  $50,000.   At  the  start,  while 
the  new  system  deals  with  cases  where  there  was  an 
Appeals  Examiner  Inquiry  or  an  Appeal  Tribunal  Hearing, 
transcripts  will  still  be  provided  but  this  would 
phase  out  in  time.   Transcripts  required  following  an 
Appeal  Board  Hearing  would  be  similar  to  our  present 
procedure  although  possibly  with  a  higher  number  due  to 
the  projected  increase  in  Section  75  Applications. 

Court  Reporter  attendance  costs  and  interpreting  costs  will  be 
reduced  proportionately  to  the  25  per  cent  reduction  in  Hearings 
which  would  eventually  constitute  a  saving  of  $24, 000. per  year. 

STAFFING 


Commissioners 

3000  Appeal  Board  Hearings  averages  58  accomplished  Hearings 
each  week.   Based  on  the  present  postponement  rate  and 
anticipating  an  increase  in  a  one  step  system,  30  to  40  per 
cent  more  Appeal  Board  Hearings  must  be  scheduled. 

Projection 

Appeal  Board  Panel  Hearings,  Toronto,  4  per  day,  5  days 
a  i;eek  =  20  per  week. 

Appeal  Board  Panel  Hearings,  outside  of  Toronto,  2  Monday, 
2  Friday  and  4,  three  days  a  week  =  16  per  week. 

5  operative  Appeal  Board  Panels  each  week,  3  in  Toronto, 
(3  x  20  =  60  Hearings),  2  outside  of  Toronto,  (2  x  16  = 
32  Hearings)  will  provide  92  Appeal  Board  Hearing  appoint- 
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ments  per  week. 

The  time  requirements  for  desk  work,  vacations  and  other 
absences,  Applications  to  Reconsider,  decisions  without 
hearings,  resolving  cases  following  further  enquiry  after 
hearing,  require  an  additional  2  Appeal  Board  Panels. 

Projected  Establishment  (7  Appeal  Board  Panels)  21  Commissioners 

Present  Establishment  -  11  Commissioners  excluding  Vice- 
Chairman  of  Appeals,  9  Appeals  Examiners  =  20. 

Appeals  Administrators 

Projected  Activities 

Screening  of  incoming  cases. 

Preparatory  work  which  includes  external  communications, 
provision  of  Summaries  of  Information  on  request. 

Attendance  on  a  selective  basis  at  Appeal  Board  Hearings. 

Decision  drafting  on  request. 

Post  Hearing  enquiry  at  the  direction  of  the  Appeal  Board. 

Controlling  the  activities  in  an  appeal  from  when  it  is 
received  until  it  is  decided  and  a  decision  mailed. 

Responding  to  cost  decision  enquiries. 

Preparation  and  referral  of  Section  75  Anplications . 

As  the  ApDeal  Board  will  be  dealing  directly  with  the  file 
the  onlv  summary  required  will  be  on  the  request  of  a  party 
to  a  Hearing.   As  Appeals  Administrators  will  attend  Appeal 
Board  Hearings  on  a  selective  basis,  more  time  will  be 
available  to  carry  out  activities  mentioned  above  as  are 
done  now.   Restricting  the  activities  of  the  Appeals 
Administrators  may  enable  the  present  establishment  of  7 
to  carry  the  projected  workload. 

Clerical 

The  scheduling  of  7  Appeal  Board  Panels,  5  fully  operative 
each  week,  will  be  centralized  under  the  Office  of  the 
Registrar,  likely  3  secretaries  will  be  required  including 
the  Secretary  to  the  Registrar.   It  is  considered  the  present 
establishment  of  19  secretaries  should  be  able  to  manage  the 
workload  in  the  projected  appeal  system 
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The  Appeals  Secretaries  Grade  7  who  presently  type  the 
decisions  would  continue  to  do  so  based  on  handwritten 
decisions  or  dictated  tapes  from  the  Commissioners. 


D. Farquharson , 
March  25th,  1977. 
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INTER -DEPARTMENTAL     COMMUNICATION 

to  G.    \V .    Reed,    Q.  C.  ,    Vice-Chairman  Appeals 

from         W.    R.    Riddcll,    Solicitor  and  General  Counsel 
date         April    1,     1977. 

SUDJC  CT 


I  have  considered  your  Report  and  Recommendation  re 
Appeals  System  dated  March  17,    1977. 

I  am  of  the  opinion  that  the  Act  does  not  have  to  be  amended 
to  give  effect  to  your   report. 

I  am  also  of  the  opinion  that  the  Board  does  not  have  to  ask 
the  Lieutenant  Governor  in  Council  for  regulations  to  give  effect  to  the 
proposed  procedural  rules. 

I  would  suggest  that  the  following  changes  be  made  to  Grounds 
for  Reconsideration  -  Section  75  which  is  Appendix  A  to  your  report: 

(1)  That  your  item  2,    "Obvious  error  in  the  decision",    be  replaced  by 
the  sentence,    "Obvious  defect  in  the  decision". 

(2)  That  your  item  3,    "Material  evidence  not  previously  presented",    be 
altered  to  read  "Substantial  material  evidence  not  previously 
presented". 

(3)  I  would  respectfully  suggest  that  your  item  5  be  deleted  in  its  entirety 
as  I  believe  it  has  been  adequately  covered  in  the  first  four  grounds. 

WRR/GMW  Solicitor  and  General  Counsel. 


FOHM     ?V 
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GROUNDS  FOR   RECONSIDERATION  OF  AN  API  EAL  BOARD  PANEL  DECISION 

-    SECTION  75 


1.  A  question  arises  concerning  the  interpretation  of 
The  Workmen's  Compensation  Act,    or  of  Board 
policy. 

2.  Technical  defect  in  the   Decision. 

3.  Significenl  evidence  not  previously  presented. 

4.  The  proceedings  have  been  conducted  in  an  improper 
manner . 


Approved  by  the  Commissioners  following  consideration  of 
Llie  Board  Solicitor  and  General  Counsel's   comments  (see 
Appendix  II)  on  Appendix  A  or  Appendix  I. 


April  4,    1977. 
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SCHEDULE    F 


422 


Chap.  160 


FINANCIAL  ADMINISTRATION 


Sec.  23 


How  public 
moneys  to 
be  paid  in 
certain 
circum- 
stances 


23.  If  any  public  money  is  appropriated  by  an  Act  for  any 
purpose  or  is  directed  by  the  judgment  of  a  court  or  the  award  of 
arbitrators  or  other  lawful  authority  to  be  paid  by  the  Lieutenant 
Governor  and  no  other  provision  is  made  respecting  it,  such 
money  is  payable  under  warrant  of  the  Lieutenant  Governor, 
directed  to  the  Treasurer,  out  of  the  Consolidated  Revenue  Fund, 
and  all  persons  entrusted  with  the  expenditure  of  any  such  money 
or  a  part  thereof  shall  account  for  it  in  such  manner  and  form, 
with  such  vouchers,  at  such  periods  and  to  such  officer  as  the 
Treasurer  may  direct.     R.S.O.  1960,  c.  142,  s.  31. 


Allowances 
for  travel- 
ling and 
living 
expenses 


24.  The  Lieutenant  Governor  in  Council  may  make  regula- 
tions fixing  the  scale  of  allowances  for  the  travelling  and  living 
expenses  to  be  allowed  to  any  person  employed  in  or  in  connection 
with  any  part  of  the  public  service.     R.S.O.  1900,  c.  142,  s.  32. 


Accountable 
advances 


Idem 


25. — (1)  On  the  application  of  a  minister,  the  Treasurer  may 
authorize  an  accountable  advance  out  of  the  Consolidated  Reve- 
nue Fund  for  the  purpose  of  meeting  disbursements  for  travelling 
expenses  or  other  contingencies  or  of  making  payments  on 
account  of  expenses  incurred  or  to  be  incurred.  R.S.O.  I960, 
c.  142,  s.  33  (1);  1968,  c.  41,  s.  15  (1). 

(2)  If,  at  the  termination  of  the  fiscal  year  in  which  an  advance 
was  made  no  accounting  or  repayment  of  the  advance  has  been 
received,  such  advance  shall  be  repaid  or  accounted  for  within 
thirty  days  thereafter.     R.S.O.  1960,  c.  142,  s.  33  (2). 


Authority 
for  pay- 
ments of 
accounts  for 
printing, 
stationery . 
etc. 


26.  The  Treasurer  may  pay  out  of  the  Consolidated  Revenue 
Fund  accounts  for  legislative  and  departmental  printing,  paper 
and  stationery  and  other  supplies  delivered  to  the  Queen's  Printer 
and  Publisher,  but  the  amount  of  such  deliveries  remaining  on 
hand  and  in  the  course  of  distribution  shall  not  exceed  in  any  fiscal 
year  the  sum  of  $1,000,000.  R.S.O.  1960,  c.  142,  s.  34*;  1965, 
c.  40,  s.  4,  amended. 


Kxpenditure 
refunds 


27.  An  amount  received  as  a  refund  or  repayment  of  an 
expenditure  or  advance  and  deposited  to  the  credit  of  the 
Treasurer  shall  be  included  in  the  unexpended  balance  of  the 
appropriation  against  which  it  was  charged.  R.S.O.  1960,  c.  142, 
s.  35. 


PART  IV 


Interpre- 
tation 


PIBLIC  DKBT 

28.  In  this  Part,  "securities"  means  securities  of  Ontario,  and 
includes  Ontario  Government  stock,  bonds,  debentures,  interest 
bearing  and  non-interest  bearing  treasury  bills,  notes  and  any 
other  security  representing  part  of  the  public  debt  of  On- 
tario.    R.S.O.  I960,  c.  142,  s.  36. 
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262 


Chap.  36 


AUDIT 


Sec.  7 


and  all  other  papers,  things  or  property  belonging  to  or  in  use  by 
the  department  and  necessary  to  facilitate  the  audit  and  shall  be 
afforded  every  facility  for  verifying  transactions  with  the  bal- 
ances or  securities  held  by  depositaries,  fiscal  agents  or  custodi- 
ans.    R.S.O.  1960,  c.  27,  s.  7,  amended. 


Responsi- 
bility of 
ministers 
and  officers, 
and  audit  by 
departments 


8.  Nothing  in  this  Act  shall  be  construed  to  affect  the  responsi- 
bility of  any  minister,  deputy  minister,  departmental  officer  or 
other  person  charged  with  the  administration  of  public  moneys, 
and  the  responsibility  for  the  conduct  of  the  financial  business  of 
each  department  shall  rest  with  the  head  of  the  department,  and, 
before  accounts  are  recommended  to  the  Treasurer  of  Ontario  for 
payment,  they  shall  be  checked  and  examined  in  detail  and 
vouched  as  correct  in  every  respect  and  allowed  and  passed  by  the 
proper  departmental  officers.     R.S.O.  1960,  c.  27,  s.  8. 


Auditor  to  9. — (1)  Except  where  otherwise  provided,  the  Auditor  shall 

expenditures    examine  on  behalf  of  the  Assembly  all  accounts  of  expenditure  of 

public  moneys  out  of  the  Consolidated  Revenue  Fund,  whether 

held  in  trust  or  otherwise. 


Purpose  and  (2)  The   Auditor  shall  satisfy   himself  that  every  account 

forexpendi-  requisitioned  for  payment  is  in  accordance  with  the  terms  and 

ture  to  be  conditions  of  the  grant  to  which  the  account  relates. 

observed 


Auditor  may 
admit 

vouchers  and 
examine  in 
detail  if 
requested 


(3)  The  Auditor,  after  satisfying  himself  that  a  voucher  has 
been  examined  and  certified  as  correct  by  the  department 
concerned,  may,  in  his  discretion  and  having  regard  to  the 
character  of  the  departmental  examination,  admit  it  as  satisfacto- 
ry, but,  if  the  Treasury  Board  desires  any  voucher  to  be  examined 
in  greater  detail,  the  Auditor  shall  do  so.     R.S.O.  1960,  c.  27,  s.  9. 


Accom- 
modation 
for  staff 


10.  The  Auditor  may  station  one  or  more  members  of  his  staff 
in  any  department  of  the  public  service  to  enable  him  to  carry  out 
his  duties  under  this  Act  more  effectively,  and  the  department 
shall  provide  such  accommodation  as  is  required  for  the  pur- 
pose.    R.S.O.  1960,  c.  27,  s.  10. 


Issue  of 
cheques 


I'por 

of  Minister  of 

Justice  and 

Attorney 

(ieneral 


11. — (1)  Except  as  provided  in  this  section  or  section  12,  no 
cheque  for  the  payment  of  public  money  shall  issue  without  the 
certificate  of  the  Auditor  that  there  is  legislative  authority  for  the 
payment. 

(2)  When,  upon  an  application  for  a  cheque,  the  Auditor  has 
reported  that  there  is  no  legislative  authority,  then  upon  the 
written  opinion  of  the  Minister  of  Justice  and  Attorney  General 
or  Deputy  Minister  of  Justice  and  Deputy  Attorney  General  that 
there  is  legislative  authority,  citing  it,  the  cheque  may  be  issued. 
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Sec.  13  ai  dit  Chap.  3G  203 

(3)  The  authority  to  make  an  expenditure  under  a  special  Lapneof 
warrant  lapses  and  any  unexpended  balance  shall  be  written  off  at  X-Vants 
the  end  of  the  fiscal  year  in  which  the  warrant  is  given,  except  that 
during  the  period  of  thirty  days  next  following  the  end  of  the  fiscal 

year  there  may  be  paid  an  amount  not  exceeding  the  unexpended 
balance  of  the  warrant  for  the  purpose  of  discharging  any  debt 
that  was  incurred  during  such  fiscal  year,  and  such  expenditure 
may  be  charged  in  the  accounts  of  such  fiscal  year. 

(4)  When  the  Auditor  has  refused  to  certify  that  a  cheque  may  Referent 
issue,  the  minister  of  the  department  requisitioning  the  cheque  Board8*"" 
may  upon  notice  to  the  Auditor  refer  the  matter  to  the  Treasury 

Board  and  thereupon  the  correspondence  in  the  case  together 
with  a  memorandum  stating, 

(a)  the  legislative  authority  under  which  it  is  considered  the 
expenditure  may  be  made; 

(b)  the  objections  taken  by  the  Auditor;  and 

(c)  the  answer  to  the  objections, 

shall  be  submitted  by  the  minister  in  charge  of  the  department  to 
the  Treasury  Board  and  the  Board  may  in  its  discretion  order  the 
issue  of  the  cheque.     R.S.O.  1960,  c.  27,  s.  1 1,  amended. 

1 2. — ( 1 )  The  certificate  or  order  of  the  M  inister  of  Justice  and  Pavment 
Attorney  General  or  Deputy  Minister  of  Justice  and  Deputy  o^^T™ 
Attorney  General  that  a  sum  of  money  is  required  to  be  paid  out 
of  the  Consolidated  Revenue  Fund  on  account  of  the  investiga- 
tion, detection  or  punishment  of  any  offence  against  the  laws  of 
Ontario  or  of  Canada,  or  on  account  of  special  services  or 
disbursements  in  connection  with  inquests,  or  any  purpose 
connected  with  the  administration  of  justice  in  either  civil  or 
criminal  matters,  is  sufficient  authority  for  the  issuing  of  a  cheque 
by  the  Treasurer  of  Ontario  for  the  amount  named  in  the 
certificate  or  order,  and  the  officer  or  other  person  to  whom  the 
cheque  is  issued  shall  account  to  the  Minister  of  Justice  and 
Attorney  General  for  the  proper  disbursement  of  the  amount 
received  by  ~uch  officer  or  other  person. 

(2)  The  certificate  of  the  Minister  of  Justice  and  Attorney  Certificate 
General  or  Deputy  Minister  of  Justice  and  Deputy  Attorney  j^0Unn?Jdys 
General  that  any  moneys  received  by  any  officer  or  other  person  for 
under  this  section  have  been  duly  accounted  for  is  final  and 
conclusive  and  the  account  is  not  subject  to  any  further  examina- 
tion.    R.S.O.  1060,  c.  27,  s.  12,  amended. 

13.  Every  cheque  issued  by  the  Treasurer  of  Ontario  shall  be  Counter- 
countersigned  by  the  Auditor."    R.S.O.  1060,  c.  27,  s.  13.  Xque* 
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Mr.  Chairman.,  before  proceeding  with  the  specifics 
of  complaint  #81,  i  would  like  to  state  to  the  committef 
my  understanding  of  why  i  am  here  today  and  to  relate  it  to 
the  approach  i  have  taken  in  preparing  for  this  hearing. 

For  reasons,  which  I  hope  will  become  apparent  to 
the  Committee  in  the  course  of  my  review  of  this  case,  we 
did  not  consider  the  complaint  outlined  by  the  Ombudsman 
to  involve  any  major  issue  and  we  thought  our  explanation 
of  our  position  reasonable.  the  conclusion  of  the 
Ombudsman  that  our  legislation  was  "oppressive'7  and  the 
review  of  the  case  in  more  detail  by  this  committee, 
coupled  with  your  request  that  i  attend  today  suggested  to 
me  that  more  than  a  simple  explanation  of  the  ministry's 
position  is  required. 

it  is  my  understanding  that  this  committee  is 
interested  in  the  process  by  which  the  ombudsman's  office 
and  a  Ministry  deal  with  a  problem  and  with  the  Ministry's 
perception  of  this  process.  i,  therefore,  approached  the 
preparation  of  my  comments  with  a  view  to  placing  before 
the  Committee  for  its  consideration  not  only  the  facts  of 
the  case  and  how  we  dealt  with  them,  but  also  those  issues 
arising  out  of  the  case  which  i  believe  will  assist  this 
Committee  in  its  evaluation  of  the  report  of  the  Ombudsman. 
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I  WISH  TO  EMPHASIZE^  Mr  .  CHAIRMAN,  THAT  ALTHOUGH 
MY  COMMENTS  ON  SOME  POINTS  MAY  BE  SOMEWHAT  CONTENTIOUS, 
THEY  ARE  MADE  IN  AN  EFFORT  TO  BE  CONSTRUCTIVE  AND  THEY 
SHOULD  NOT  BE  INTERPRETED  AS  A  CRITICISM  OF  THE  OMBUDSMAN'S 
OFFICE  NOR  AS  AN  INDICATION  OF  ANY  BASIC  ILL-WILL  BETWEEN 

us.  Notwithstanding  the  high  profile  given  to  issues 

ARISING  OUT  OF  THE  NORTH  PICKERING  MATTER,  I  SINCERELY 
BELIEVE  AND  TRUST  THE  OMBUDSMAN  AND  HIS  STAFF  WILL  BE  ABLE 
TO  AGREE,  THAT  OUR  DAY-TO-DAY  RELATIONSHIPS  ARE  CONDUCTED 
IN  A  SPIRIT  OF  CO-OPERATION  AND  GOODWILL.   FROM  TIME  TO 
TIME  WE  DIFFER  ON  MATTERS  OF  JURISDICTION  OR  INTERPRETATION, 
BUT  THIS  DOES  NOT  PREVENT  US  FROM  DEALING  WITH  THE  MATTERS 
BROUGHT  BEFORE  US.   It  IS  FREQUENTLY  IN  THE  MINISTRY'S  BEST 
INTEREST  TO  RESOLVE  AN  ISSUE  EXPEDITIOUSLY  EVEN  WHERE  WE 
ARE  OF  THE  OPINION  THAT  THE  OMBUDSMAN  MAY  NOT  HAVE 
JURISDICTION.   I  WILL  HAVE  MORE  TO  SAY  ABOUT  THIS  LATER. 

Mr.  Chairman,  I  would  now  like  to  outline  the 
Ontario  Home  Renewal  Program  in  general  terms,  then  deal 
with  the  facts  of  the  complaint  as  they  relate  to  the 
program  and  finally,  i  would  like  to  comment  on  the 
Ombudsman's  report  on  this  case. 

The  Ontario  Home  Renewal  Program  was  introduced 
in  the  fall  of  1974  as  one  of  the  ministry  of  housing's 
programs  to  provide  affordable  adequate  housing  in  Ontario. 
It  was  recognized  that  new  housing  alone  cannot  meet  all 
the  housing  needs  in  the  province  and  that,  as  well  as  new 
housing,  there  was  need  for  a  set  of  programs  designed  to 
conserve  and  improve  existing  housing  stock. 
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The  purpose  of  the  program  is  stated  in  the 
guide  to  the  program  put  out  by  the  ministry  in  the 
following  terms: 

"ohkp  provides  grants  for  municipalities  to 
assist  owner  occupants  to  repair  their  homes  to 
standards  developed  locally  and  acceptable  to  the 
Ministry,  It  is  particularly  directed  to  the 
rehabilitation  of  substandard  dwellings,  with 
emphasis  on  faulty  structural  and  sanitary  conditions, 
and  the  upgrading  of  plumbing,  heating  and  electrical 

systems  and  the  provision  of  adequate  insulation. 
It  is  the  intent  of  OHRP  to  extend  the  life  of  the 

HOME  A  MINIMUM  OF  lb  YEARS," 

the  program  was  funded  by  provincial  grants 
made  to  participating  municipalities,  the  amounts 
of  the  grants  varying  among  municipalities  in 
accordance  with  a  formula  set  out  in  the  regulations. 
Although  the  program  was  available  to  all 
municipalities  and  although  the  ministry  encouraged 
the  municipalities  to  participate,  the  decision  to 
take  part  in  the  program  was  left  up  to  the 
municipalities.  to  date  539  out  of  795  municipalities 
have  received  grants  under  the  program. 
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The  basic  general  terms  for  assistance  under 
the  program  were  set  out  by  regulation  in  september 
1$'/^  and  although  there  have  been  amendments  the 
following  provisions  have  applied  throughout  the 

PROGRAM: 

"it  is  a  condition  attaching  to  all 
grants  made  by  the  minister  under  this 
Regulation  to  a  municipalitity  that 
the  moneys  ...  be  used  by  the  municipality 
only,  to  make  loans,  not  exceeding 
$7,500  ...  to  owners  ...  residing  within 
the  municipality  and  qualifying  for  a 
loan  under  this  regulation  to  assist  in 
the  repair,  rehabilitation  and 
improvement  of  real  property  used  for 
residential  purposes,  which  property 
is  occupied  by  the  owner  thereof. 

the  regulations  restrict  application  tc 
owners  whose  adjusted  family  incomes  do 
not  exceed  $12,500. 

the  definition  of  "owner"  requires  the 
person  to  be  an  occupant  of  the  dwelling 
unit  owned. 


"Dwelling  unit"  is  defined  as  meaning  a  self 
lontained  unit  occupie 
residence  by  a  family. 


CONTAINED  UNIT  OCCUPIED  AS  A  PRINCIPAL 
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In  setting  up  the  program  we  were  aware  of 
the  following  areas  of  potential  difficulty. 

I.       We  DO  NOT  HAVE  THE  STAFF  TO  ADMINISTER  THE 
PROGRAM  LOCALLY  AND  IN  ANY  EVENT  WE  WISHED  TO  HAVE 
THIS  PROGRAM  ADMINISTERED  BY  THE  MUNICIPALITIES,  BY 
PEOPLE  CLOSER  TO  THE  NEEDS  OF  THE  PERSONS  WHO 
QUALIFIED  UNDER  THE  PROGRAM.   THE  DECISION  TO  HAVE 
LOCAL  ADMINISTRATION  OF  THE  PROGRAM  CREATED  THE  RISK 
OF  UNEVEN  TREATMENT  OF  SIMILAR  CASES  ARISING  IN 
DIFFERENT  MUNICIPALITIES. 

A.  The  potential  demand  for  grants  could  easily 

exceed  the  amount  of  money  available  for  the  program, 
the  limitation  on  funds  has  meant  that  not  all  the 
municipalities  applying  in  one  year  receive  the 
money  they  request  and  that  within  a  municipality 
not  all  the  eligible  applicants  for  assistance  can 
be  financed  by  the  municipality. 

3.     Within  general  guidelines,  the  local 
administration  was  allowed  to  determine  which  of 
the  applicants  would  receive  assistance  under  the 

PROGRAM.   Also  WITHIN  GENERAL  GUIDELINES,  THE 
AMOUNT  AND  NATURE  OF  THE  ASSISTANCE,  THAT  IS  TO 
SAY  THE  TOTAL  DOLLAR  VALUE  OF  THE  ASSISTANCE,  THE 
AMOUNT  THAT  COULD  BE  FORGIVEN,  AND  THE  AMOUNT  THAT 
WOULD  BE  REPAYABLc,  IS  DETERMINED  BY  THE 
MUNICIPALITIES. 
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AS  A  RESULT  OF  THIS  DISCRETION,  PRACTICES  IN 

DIFFERENT  MUNICIPALITIES  HAVE  VARIED  CONSIDERABLY. 

FOR  EXAMPLE  SOME  MUNICIPALITIES  HAVE  NOT  MADE 

ANY  FORGIVEABLE  LOANS,  OTHERS  HAVE  SET  THE  MAXIMUM 

AMOUNT  OF  THE  LOAN  SUBSTANTIALLY  BELOW  THE  PERMITTED 

MAXIMUM. 

Since  this  was  a  new  program  we  realized 
that  there  might  be  difficulties  with  it  and  we  were 
uncertain  as  to  how  it  would  be  received  by  the 
municipalities.  the  program  was  established 
initially  for  a  three  year  period  ending  march  31, 
1977.  During  this  period  an  extensive  review  of  the 
program  was  carried  out  by  consultants  retained  by 
the  Ministry  and  we  received  the  report  in  draft  form 
in  late  1976.  The  report  did  confirm  our  general 
impression  that  ohrp  was  working  well  and  the  program 
was  extended  until  march  31,  1978.  the  consultants 
have  drawn  attention  to  a  number  of  practices  that  have 
developed  and  have  made  recommendations  concerning  them. 
For  the  purpose  of  this  Committee,  I  do  not  believe 

THAT  IT  IS  NECESSARY  TO  GO  INTO  THE  DETAIL  OF  THE 
REPORT.  IF  ANY  MEMBERS  ARE  INTERESTED  I  WOULD  BE 
PLEASED  TO  HAVE  COPIES  OF  THE  REPORT  MADE  AVAILABLE. 
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We  briefly  reviewed  the  report  with  the  PrlLC  and 
in  April  1977  it  was  given  wide  distribution  with  the 
request  for  comments.  We  are  now  at  the  stage  of  our 
review  process  where  we  have  tabulated  the  responses  to 

THE  REPORT  AND  ARE  ABOUT  TO  ASSESS  THEM,   On  THE  BASIS  OF 
THIS  REVIEW  WE  WILL  MAKE  RECOMMENDATIONS  FOR  ANY  PROGRAM 
CHANGE  THAT  IS  CONSIDERED  ADVISABLE  IN  THE  1978/79  PROGRAM. 

iv1r.  Chairman,.  I  would  now  like  to  turn  to  the 
particulars  of  complaint  #31. 

The  Ombudsman's  letter  of  December  20,  1976 
describes  the  basis  of  the  complaint  as  follows: 

1,  The  complainant  lived  in  a  house  on  the  same 

LOT  UNTIL  IT  BURNED  DOWN  IN  1973.   It  WAS  THIS 

fire  that  made  her  house  uninhabitable;  it  had 
to  be  demolished  and  removed  from  the  property, 
the  complainant  had  the  present  house  moved  from 
another  location,  several  miles  away,  onto  the 
same  lot  to  replace  the  other  house. 

2.  The  municipality  will  not  grant  approval  for  the 
complainant  to  hook  up  water  and  hydro  services, 
thus  enabling  her  to  occupy  the  house,  until  her 
house  is  placed  on  a  proper  foundation.  the 
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HOUSE  HAS  NOT  BEEN  PLACED  ON  ITS  FOUNDATION,, 
APPARENTLY,  BECAUSE  OF  A  DISPUTE  WITH  A  CONTRACTOR. 
A  SECOND  CONTRACTOR  WAS  HIRED  BY  THE  COMPLAINANT 
TO  DO  THIS  WORK.   HOWEVER,  IT  APPEARS  HE  WOULD 
NOT  PROCEED  WITH  THE  WORK  DUE  TO  THE  DISPUTE  AS 
TO  THE  OWNERSHIP  OF  THE  PILINGS  THE  HOUSE  PRESENTLY 

RESTS  on.  The  complainant  cannot  afford  to  place 
the  house  on  its  foundation  without  a  loan  or 
grant  under  the  home  renewal  program.  but,  she 
is  not  deemed  eligible  for  the  ontario  home 
Renewal  Program  because  she  doe."  not  meet  the 
occupancy  requirement  in  the  regulation. 

Relating  those  events  to  the  Ontario  Home  Renewal 
Program,  I  would  make  the  following  observations: 

1.  The  decision  as  to  whether  or  not  the  complainant 
qualified  for  a  grant  was  made  by  the  municipality, 
the  staff  of  the  ministry  of  housing  did  not  make 
the  decision. 

2.  It  appears  that  the  complainant  was  not  occupying 
the  dwelling  unit  and  was  therefore  not  eligible 
to  receive  a  grant. 
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3.  Even  if  the  complainant  was  completely  eligible 
for  a  grant,  she  has  no  legal  right  under  which 
she  can  force  the  municipality  to  make  a  grant 

TO  HER.   It  WAS  RECOGNIZED  IN  THE  DESIGN  OF  THE 
PROGRAM  THAT  THE  MUNICIPALITIES  WOULD  HAVE  TO 
DETERMINE  PRIORITIES  AMONG  APPLICANTS  BOTH  IN 
TERMS  OF  THEIR  FINANCIAL  NEED  AND  IN  TERMS  OF 
THE  NATURE  OF  THE  IMPROVEMENTS  BEING  CARRIED  OUT. 

L\,  Although  it  is  stated  that  the  complainant's 

application  was  turned  down  because  she  was  not 
an  occupant  of  the  dwelling  unit,  she  might  just 
as  easily  have  been  turned  down  on  the  grounds 
that  the  program  was  designed  to  rehabilitate 
substandard  housing,  not  to  finance  the  completion 
of  partially  constructed  homes  or  the  moving  of 
standard  quality  homes  from  one  site  to  another. 
These  may  be  very  legitimate  areas  in  which 
financial  assistance  may  be  required  but  they 
were  not  the  target  areas  of  ohrp. 

Mr.  Chairman,  if  I  may  now  turn  to  the  Ombudsman's 

REPORT  ON  THIS  COMPLAINT,  I  WOULD  LIKE  TO  OUTLINE  SOME  0^ 
THE  PROBLEMS  A  CASE  SUCH  AS  THIS  CREATES  FOR  THE  I'lINISTRY. 
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As  I  MENTIONED  IN  MY  OPENING  COMMENTS,  IN  OUR 
EFFORTS  TO  BE  CO-OPERATIVE  AND  EXPEDITIOUS  WE  CAN  BECOME 
INVOLVED  IN  MATTERS  WHERE  THE  OMBUDSMAN'S  JURISDICTION 
MAY  BE  QUESTIONABLE,   I  BELIEVE  COMPLAINT  #81  IS  ONE  SUCH 

EXAMPLE, 

This  complaint  was  considered  by  staff  to  be 
relatively  straightforward,  one  which  would  be  resolved 
quickly  on  the  facts  and  therefore  no  extensive  review  of 
the  question  of  jurisdiction  was  made  at  the  time  of  the 
Ombudsman's  original  inquiry  of  February  26,  1976. 
Although  there  was  considerable  oral  discussion  of  the  case 
with  the  Ombudsman's  staff  including  the  question  of 
jurisdiction,  the  investigation  was  conducted  without  any 
apparent  need  to  exchange  correspondence,  the  second 
written  document  was  the  ombudsman's  report  to  the  minister 
of  July  28,  1976. 

in  raising  the  issue  of  jurisdiction  at  this 
time,  i  do  so  not  in  any  attempt  to  embarrass  the  ombudsman 
but  rather  to  illustrate  the  hazard  of  expeditious 
co-operation  and  as  previously  stated,  to  assist  the 
Committee  in  its  consideration  of  this  case.  In  order  to 
avoid  surprising  the  ombudsman,  i  forwarded  to  him  last 
week  a  copy  of  these  comments. 
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While  the  question  of  jurisdiction  may  be 
academic  where  the  ministry  and  the  ombudsman  agree 
on  a  complaint,  it  is  an  entirely  different  matter 
when  a  report  is  before  this  committee.  i  would 
respectfully  suggest  that  this  committee  has  no 
jurisdiction  in  this  case  if,  because  of  his  lack  of 
jurisdiction,  the  ombudsman's  report  is  a  nullity. 

if  i  am  correct  about  the  question  of 
jurisdiction  then  it  follows  that  the  ombudsman  should 
not  have  reported  on  this  case.  nor  should  he  report 
on  similar  complaints  about  the  municipal  administration 
of  OHRP.  Similarly  this  Committee  should  not  be 
considering  the  municipal  administration  of  ohrp. 

Mr.  Chairman,  the  following  is  the  basis  of 
my  concern  over  the  question  of  jurisdiction.  the 
Ombudsman's  function  under  section  15  of  his  Act  is 
"to  investigate  any  decision  or  recommendation  made 
or  any  act  done  or  omitted  in  the  course  of  the 
administration  of  a  governmental  organization."  I 
DO  not  interpret  that  section  to  bring  under  the 
jurisdiction  of  the  Ombudsman,  the  decisions  of  a 
municipal  official  acting  pursuant  to  REGULATIONS  WHICH 

ARE  DRAFTED,  RECOMMENDED  OR  BROUGHT  FORWARD  BY  A 
GOVERNMENT  ORGANIZATION. 
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Nor  in  my  respectful  opinion  does  the  fact  that  a 
governmental  organization  assists  the  municipal  officials 
by  providing  office  consolidations  of  the  regulations  and 
advice  on  their  interpretation,  create  any  jurisdiction 
unless  it  is  that  advice  and  assistance  that  is  the 
subject  matter  of  the  complaint,  in  this  case,  the 
decision  complained  of  is  the  decision  of  a  municipal 
official,  so  far  as  i  am  aware,  no  decision  or  recommendation 
made  or  act  done  or  omitted  in  the  course  of  the 
administration  of  the  ministry  of  housing  has  been  put  in 
question  or  issue  by  the  complainant;  or  by  any  of  the 
findings  of  the  ombudsman,  unless  one  interprets  section  15 
to  include  the  very  process  by  which  programs  are  designed 
and  legilsation  brought  forward,  as  i  have  already  stated 
i  do  not  believe  this  to  be  a  reasonable  interpretation  of 
the  section. 

Finally,  on  this  point, I  do  not  believe  the 
Ombudsman  can  or  should  be  allowed  to  create  jurisdiction 
in  a  municipal  area  by  referring  a  complaint  over  which 
he  has  no  jurisdiction  to  a  ministry  and  then  pursuing  that 
ministry's  failure  to  act  on  the  complaint  or  on  his 
recommendations  in  respect  of  it. 
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if  i  am  wrong  about  the  question  of  jurisdiction., 
then  i  ask  the  committee  to  consider  the  following  comments 
on  the  findings  of  the  ombudsman  report  to  the  minister  on 
complaint  #81.  The  report  contained  in  the  Ombudsman's 
letter  to  the  minister  of  housing  dated  july  28,  1976 
concludes  that  the  fact  that  the  complainant  cannot  qualify  under 
the  regulation  " i s  oppressive  in  its  result".  i  fully 
appreciate  that  section  22  of  the  ombudsman  act  speaks  in 
terms  of  the  ombudsman's  opinion  as  to  what  is  oppressive. 
However,  in  view  of  the  ordinary  dictionary  meaning  of 
"oppressive"  which  is  "unreasonably  burdensome  or  severe", 
as  in  "oppressive  legislation",  i  must  express  my  respectful 
disagreement  with  this  opinion.  The  legislation  places  no 
burden  on  the  complainant  at  all.  the  criticism  of  it  is 
that  it  fails  to  confer  a  benefit  upon  her.  the  fact  that 
she,  among  many  others  who  do  not  qualify  under  ohrp, 
cannot  obtain  financial  assistance  for  a  particular  home 
improvement  project  may  be  unfortunate  or  regrettable  but 

I  SUGGEST  TO  YOU  IT  IS  NOT  OPPRESSIVE.   If  THE  WORD 

"oppressive"  has  to  be  used  to  bring  this  matter  within 
section  22  then  i  would  respectfully  suggest  to  this 
Committee  that  you  must  decide  whether  the  Ombudsman's 
terms  of  reference  are  too  restrictive,  or  whether  it  is 
intended  that  the  proper  function  of  his  office  is  to  deal 
with  matters  of  a  truly  oppressive  nature  and  not  with 
matters  that  are  of  some  lesser  degree  or  concern. 
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Mr,  Chairman,  in  making  these  respectful 
submissions  i  wish  to  emphasize  that  i  do  so  in 
order  to  obtain  clarification  of  the  duties  and  powers 
of  the  Ombudsman  and  of  the  respective  duties  and 
obligations  that  i  and  all  other  employees  in  the 
Ministry  of  Housing  have  to  the  Ombudsman,  ^hile 
i  am  most  willing  to  assist  the  ombudsman's  office 
in  every  way  possible  the  ministry  simply  cannot  in 
our  present  condition  of  constrained  financial  and 
human  resources,  afford  to  have  staff  extensively 
involved  in  matters  that  are  not  properly  the  subject 
of  investigation, 

Mr.  Chairman,  I  would  now  like  to  deal  with 
the  further  recommendations  of  the  ombudsman  in  his 
letter  dated  december  20,  1976  to  the  minister  of 
Housing. 

His  first  recommendation  is  that  the 
regulations  be  amended  to  permit  the  minister  "to 
waive  the  strict  compliance  of  a  requirement  of 
the  regulation,  in  certain  extraordinary  circumstances, 
but  only  upon  the  application  by  an  owner  to  the 
Minister  for  such  relief." 
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In  the  Ministry's  view,  this  appeal  process 
would  create  an  unwarranted  addition  to  the  bureaucracy, 
de  have  tried  to  keep  ohrp  simple,  efficient  and 

LOCALLY  ADMINISTERED.   W"e  DO  NOT  HAVE  THE  STAFF  TO 

carry  out  the  investigations  necessary  to  enable  the 
Minister  to  make  an  informed  decision  nor  do  we  wish 

TO  ACT  AS  AN  APPEAL  TRIBUNAL.   We  BELIEVE  THE 

municipalities  can  properly  run  the  program  within 
the  guidelines  of  the  regulations. 

as  an  alternative  to  the  minister  acting  as 
an  appeal  officer,  the  ombudsman  recommended  that 
the  regulations  be  amended  to  provide  the 
municipalities  with  such  discretion. 

It  is  the  Ministry's  position  that  it  is 
not  necessary  to  grant  such  a  broad  discretion  in 
order  to  deal  with  a  single  and  very  specific 
complaint. 

The  issue  is  whether  occupancy  should  be  a 
test  for  eligibility  under  this  program.  as 
previously  stated,  we  are  in  the  process  of  reviewing 
this  program  and  it  is  our  intention  to  carefully 

REVIEW  THIS  PARTICULAR  ISSUE.   I  MIGHT  SAY  Mr .  CHAIRMAN, 
THAT  AS  A  RESULT  OF  OUR  RECENT  DISCUSSIONS  OF  THE 
IMPORTANCE  OF  "OCCUPANCY"  AS  A  TEST  OF  ELIGIBILITY, 
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I  FOR  ONE  FIND  CONSIDERABLE  MERIT  IN  EXTENDING  THE  PROGRAM 
TO  THOSE  CASES  WHERE  THE  IMPROVEMENTS  TO  THE  HOUSE  WILL 
ENABLE  THE  OWNER  TO  TAKE  UP  OCCUPANCY  IN  AN  OTHERWISE 
UNINHABITABLE  DWELLING  UNIT.   I  TEND  TO  THIS  VIEW, 

Mr,  Chairman,  not  because  I  see  the  legilsation  as  being 

OPPRESSIVE,  WHICH  I  DON'T,  BUT  BECAUSE  I  BELIEVE  THE  BASIC 
OBJECTIVE  OF  THE  PROGRAM  CAN  BE  BETTER  SERVED  IN  SOME  CASES 
BY  MAKING  THIS  CHANGE. 

Finally,  Mr.  Chairman,  I  wish  to  comment  on  the 
Ombudsman's  recommendation  that  when  such  an  amendment  is 
made  to  the  regulations,  as  he  had  previously  recommended, 
the  discretion  be  exercised  in  the  complainant's  favour, 
i  have  considerable  difficulty  with  this  recommendation, 
as  i  indicated  earlier,  the  municipal  official  may  have 
used  the  lack  of  occupancy  as  an  easy  basis  for  turning  the 

APPLICATION  DOWN.   If  THE  MUNICIPALITY  WERE  FREE  TO 
EXERCISE  AN  UNFETTERED  DISCRETION  THE  CONCLUSION  MIGHT  BE 
THAT  THE  COMPLAINANT'S  IMPROVEMENTS  DO  NOT  RELATE  TO  A 
SUBSTANDARD  DWELLING  UNIT,  OR  THAT  THERE  ARE  MORE  NEEDY 
APPLICANTS  WHO  SHOULD  RECEIVE  THE  MONEY,  AND  SHE  WOULD 
STILL  BE  REFUSED  A  LOAN.   I  DO  NOT  BELIEVE  THAT  THE 
OUTCOME  CAN  BE  PREDICTED  NOR  SHOULD  IT  BE  PRESCRIBED, 
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To  sum  up,  Mr.  Chairman,  we  in  the  Ministry  of 
housing  wish  to  co-operate  with  the  ombudsman's  office 
to  the  greatest  extent  possible,   however,  both  sides 
need  a  clearer  delineation  of  jurisdiction  and  rules  of 
the  game  if  we  are  to  function  properly,  i  have  raised 
the  question  of  jurisdiction  as  it  affects  this  case 
and  the  question  of  language  as  it  relates  to  the 
assessment  of  legislation,  these  questions  go  far 
beyond  this  case,  which  is  the  reason  i  have  raised 
them,  but  if  your  consideration  of  them  must  be  confined 
to  the  particulars  of  this  case,  the  results  may  still 
be  of  considerable  assistance  to  the  ministry. 

On  the  specific  issue  of  complaint  #81,  we 
are  reviewing  the  criteria  for  ohrp  but  we  cannot  give 
any  assurance,  even  if  we  eliminate  the  criterion  of 
occupancy,  that  the  complainant's  specific  need  will  be 

MET. 

*  •«•  ■*  *  #  * 
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